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A Proposal to Address NFL Club

Doctors’ Conflicts of Interest and to
Promote Player Trust

BY I. GLENN COHEN, HOLLY FERNANDEZ LYNCH, AND CHRISTOPHER R. DEUBERT

consequences of the sport are increasingly taking

center stage. From major media outlets to feder-
al research funding to conversations among concerned
spectators and parents, we are at a moment of unprec-
edented focus on the potential health consequences,
and especially the neurological consequences, of playing
football. Concerns about the health of both current and
former players in the National Football League have been
broad and loud.

There are an estimated 20,000 men alive today who
at one time played professional football in the NFL, with
thousands more still playing or about to join this elite
fraternity. There is an undeniable and urgent need—in-
creasingly recognized by the NFL itself'—to advance our
understanding of the acute and longer-term consequenc-
es of playing football in order to develop better preven-
tative, diagnostic, and therapeutic interventions. At the
same time, it is essential to consider how to minimize the
risks for current and future players right now; we should
pursue medical research but should not merely await the
results. And to truly protect and promote the health of
these players, we must address individual factors and
structural features simultaneously.

This article focuses on one component of the structur-

al elements affecting NFL player health: the relationship
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between players and club doctors. How can we ensure
that players receive excellent health care they can trust
from providers who are as free from conflicts of interest
as realistically possible?

NFL players typically receive care from two sets of
professionals: club athletic trainers and club doctors, in
addition to a variety of other providers unaffiliated with
a club, including personal and second-opinion doctors.
Athletic trainers provide the bulk of day-to-day care, and
they do so under the direction of club doctors. Since
trainers and club doctors face similar conflicts of interest
in their dual roles of providing services simultaneously to
players and to clubs, the discussion that follows is appli-
cable to both, but we focus our analysis on club doctors
because of their heightened legal and ethical obligations
and their preeminence over the club medical staff.

Club doctors are clearly important stakeholders in
player health. They diagnose and treat players for a vari-
ety of ailments, physical and mental, while making rec-
ommendations to the player concerning those ailments.
At the same time, club doctors have obligations to the
club, namely to inform and advise clubs about the health
status of players. While players and clubs share an inter-
est in player health—both of them want players to be
healthy so they can play at peak performance—there are
several areas where their interests can diverge, and the
divergence presents legal and ethical challenges.

Such problems are not unique to the NFL. They oc-
cur in other occupational health settings as well. That
said, several elements of the NFL setting (including the
limited number of clubs and the seriousness of the in-
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While players and clubs share an interest in player health—both of

them want players to be healthy so they can play at peak

performance—there are several areas where their interests can

diverge, and the divergence presents legal and ethical challenges.

volved risks to players) make these problems particularly
pernicious. Our proposed solution to the problems might
not be applicable in other settings.

The current structure forces club doctors to have obli-
gations to two parties—the club and the player—and to
make difficult judgments about when one party’s interests
must yield to another’s. None of the three parties involved
should prefer this conflicted approach. We propose to re-
solve the problem of dual loyalty by largely severing the
club doctor’s ties with the club and refashioning that role
into one of singular loyalty to the player-patient. The main
idea is to separate the roles of serving the player and serving
the club and replace them with two distinct sets of medi-
cal professionals: the Players’ Medical Staff (with exclusive
loyalty to the player) and the Club Evaluation Doctor (with
exclusive loyalty to the club). The Players’ Medical Staff
can then serve as an unconflicted and uncompromising
champion for player health, while clubs are free to hire ad-
ditional medical professionals for their distinct needs.

In this article, we begin by explaining the broad ethical
principles that guide us and that help shape our recom-
mendation. We then provide a description of the role of the
club doctor in the current system. After explaining the con-
cern about the current NFL player health care structure,
we provide a recommendation for improving this structure.
We then discuss how the club medical staff fits into the
broader microenvironment affecting player health, before
a brief conclusion.

Guiding Ethical Principles

n “Protecting and Promoting the Health of NFL Players:

Legal and Ethical Analysis and Recommendations,” of
which this article is an outgrowth, we make recommen-
dations for how a wide variety of stakeholders can better
protect and promote player health. Although each stake-
holder is unique in important ways and may be subject to
more specific ethical principles, as we discuss more fully in
“Protecting and Promoting the Health of NFL Players,” we
derived seven overarching ethical principles to guide our
assessment of all stakeholder responsibilities and to struc-
ture the nature of our recommendations.

Respect. The NFL is undeniably a business, but it is a

business that relies on individuals who are exposed to sub-
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stantial risks. These are not passive, inanimate widgets, but
persons with inherent dignity and interests, social relation-
ships, and long-term goals that extend beyond their playing
days. No matter how much enjoyment they provide to the
half of all Americans who count themselves as professional
football fans,® no matter how much revenue they generate,
and no matter how much glory comes to players them-
selves, no stakeholders may treat them “merely as a means”
or as a commodity solely for promotion of their own ends.

Health primacy. Football is a physical game, and inju-
ries ranging from the transient to the severe are relatively
common, but these facts do not mean that player health
is unimportant any more than they suggest that we may
permissibly ignore health risks in other lines of potentially
dangerous work. Health is special because it is foundational
to all other human pursuits. For this reason, it ought to be
accorded special moral weight as compared to other pos-
sible goods, and we should be particularly wary in cases
where goods will accrue to others whose health is not at
risk.

When players are expected or encouraged to sacrifice
their health for the game, or even when they are simply not
discouraged from doing so, they are potentially treated as
mere means. Players have a moral right to have their health
protected at the very least, and often they have a right to
have it promoted. As a prima facie rule, avoiding serious
threats to player health should be given paramount impor-
tance in every dealing with every stakeholder. However,
there may be instances when a player, acting with full infor-
mation and with minimal bias or other impairment, may
rationally determine for himself that other values—sup-
porting one’s teammates, winning, financial rewards, and
so on—are more important than his healch.

While health matters and indeed is often at the top of
any pyramid of human values, we do not maintain that
players must, or even should, always choose health over all
other goods. This is certainly not a demand that could be
made of the general population, and players may be rea-
sonably balancing many different considerations as to what
makes a life go well. In some instances, they may reason-
ably choose to sacrifice their health to some extent. In these
cases, we can say that health primacy is giving way to the
principle of empowered autonomy (described below). That
said, all stakeholders bear an obligation to try to reduce



The Football Players Health Study at Harvard University

n response to concerns about the health of National

Football League players, the 2011 collective bar-
gaining agreement between the NFL and the National
Football League Players Association included a number
of new health, safety, and welfare provisions. One of
these provisions sets aside $11 million per year through
2021 to be dedicated to medical research.' In the sum-
mer of 2012, the NFLPA issued a request for proposals
to conduct original research to be supported by these
funds, focusing on “new and innovative ways to pro-
tect, treat, and improve the health of NFL players.” The
NFLPA’s request for proposals specified a number of
clinical areas of particular interest, as well as “Medical
Ethics (e.g., examination of health care contexts to ob-
tain a better understanding of internal morality of these
practices, accountability, new interventions that avoid
harms currently incurred, appropriate informed consent
in the context of professional athletics, and consider-
ation of medical care in the labor-management context
of professional football).”

After a competitive process, the NFLPA selected to
fund Harvard’s proposal, including a variety of critical
clinical projects alongside a robust set of law and ethics
proposals. In February 2014, Harvard Medical School
entered into an agreement with the NFLPA to create the
Football Players Health Study at Harvard University,?
including in its initial phase three main components: a
population studies component, which entails research
using questionnaires and testing to better understand
player health status, wellness, and quality of life, includ-
ing the largest-ever cohort study of living former NFL
players; a pilot studies program aimed at developing
new prevention strategies, diagnostics, and treatments
by funding researchers working on innovative and
promising developments that have the potential to im-
pact the health of football players; and a Law and Ethics
Initiative led by the Petrie-Flom Center for Health Law
Policy, Biotechnology, and Bioethics at Harvard Law
School and aimed at understanding the legal and ethical
issues that may promote or impede player health and
at developing appropriate responsive recommendations.

The Law and Ethics Initiative encompasses a va-
riety of distinct projects, including a comprehen-
sive report entitled “Protecting and Promoting the
Health of NFL Players: Legal and Ethical Analysis and
Recommendations.” The Law and Ethics Initiative
comprises an analysis of the legal and ethical obligations
of various stakeholders in NFL player health, a compara-

tive legal and organizational policy analysis of various
professional sports leagues to identify best policies in
protecting player health, a qualitative interview study
with NFL players and their families to better understand
their legal and ethical concerns related to health, and an
analysis of the legal and ethical implications of current
and potential medical tests and devices that might be
used by NFL clubs and players.

“Protecting and Promoting the Health of NFL
Players” is based on a belief that protecting and promot-
ing the health of professional football players, and by ex-
tension athletes of all ages and types, requires addressing
individual factors and structural features simultaneously.
In other words, we need an integrated systems approach
at the level of the player-patient and his circumstances.

The report also takes a broad view of what health is
and of what influences it. Clinical conditions and physi-
cal symptoms are primary components of health, but a
focus on only these elements misses something crucial.
Health is not merely the absence of physical or mental
malady, the freedom from disease, but, rather, the attain-
ment and maintenance of excellent mental and bodily
vigor.> Any attempt to segregate the clinical and non-
clinical aspects of health will miss the important—and
potentially causal—interrelationships between the two.
Along these lines, there has been a trend over several de-
cades to acknowledge the social determinants of health.
These go beyond the sorts of things for which one would
seek out a doctor’s care and include broadly “the condi-
tions in which people are born, grow, live, work, and
age,” as affected by the “distribution of money, power,
and resources at global, national and local levels.™

This article is an outgrowth of “Protecting and
Promoting the Health of NFL Players”; it, too, is in-
formed by the integrated systems approach discussed
above. However, the full report focuses on a wide range
of stakeholders and issues, while here we focus on one
set of stakeholders and one structural element: club doc-
tors and their inherent conflict of interest given their
dual role of providing medical care to players and strate-
gic advice to clubs.

Recognizing that this problem is deeply entrenched
and that the recommendation we develop is a significant
departure from the status quo, we invited a diverse and
highly qualified group of experts to comment on this
article. In addition to the individuals and organizations
whose commentaries appear in this special report, we in-

vited a Hall of Fame former player and Betsy Nabel, the
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NFLs chief health and medical advisor and the presi-
dent of Brigham and Women’s Hospital in Boston,
to provide commentaries. Both respectfully declined,
citing time constraints. We greatly appreciate the en-
gagement and consideration of each commentator.

1. National Football League and National Football Players
Association, “Collective Bargaining Agreement,” August 4,
2011, art. 12, § 5.

2. The contract governing this project protects our academ-
ic integrity as researchers; it does not give any external party
any editorial control over our work. A version of our report,
“Protecting and Promoting the Health of NFL Players: Legal
and Ethical Analysis and Recommendations,” from which this
article is derived, was shared with the NFLPA, NFL, and other
stakeholders prior to publication. The NFLPA was treated the
same as other stakeholders, with the exception of a contrac-
tually guaranteed thirty-day review to ensure that we did not
use any confidential information. We considered all feedback
provided to us but retained final editorial control. The content
is solely the responsibility of the authors and does not neces-
sarily represent the official views of the NFLPA or Harvard
University. We deemed these safeguards essential to protecting
our academic integrity but nonetheless recognize that there are
inherent conflicts of interest in funded research. See Institute
of Medicine, Board on Health Sciences Policy, “Conflict
of Interest in Medical Research, Education, and Practice,”
2009, http://www.nationalacademies.org/hmd/Reports/2009/
Conflict-of-Interest-in-Medical-Research-Education-and-
Practice.aspx, and D. E Thompson, “Understanding Financial
Conflicts of Interest,” New England Journal of Medicine 329
(1993): 573-76. The Football Players Health Study supports
20 percent of Cohen’s, 30 percent of Lynch’s, and 100 percent
of Deubert’s salary. From August 2010 to May 2014, Deubert
was an associate at the law firm of Peter R. Ginsberg Law, LLC
(formerly known as Ginsberg & Burgos, PLLC). During the
course of his practice at that firm, Deubert was involved in
several legal matters in which the NFL was an opposing party.

3. See World Health Organization, preamble to the
Constitution of the World Health Organization as adopted by
the International Health Conference, New York, 19-22 June,
1946, signed July 22, 1946, by the representatives of sixty-one
states (Official Records of the World Health Organization, no.
2, p. 100) and entered into force on April 7, 1948, at heep://
www.who.int/about/definition/en/print.html.

4. World Health Organization, “Social Determinants of
Health,” http://www.who.int/social_determinants/sdh_defini-
tion/en/; see also M. Marmot and R. G. Wilkinson, eds., Socza/
Determinants of Health: The Solid Facts, 2nd ed. (Copenhagen,
Denmark: World Health Organization, 2005).
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these instances of trade-off as much as possible and to re-
ject an institution that demands or expects that players sac-
rifice their health on a regular basis.

Empowered autonomy. Serious risks to health in foot-
ball must be minimized as a structural matter. Beyond that,
though, players are ultimately the ones who are most able
to make decisions and take steps to protect and promote
their health. In order to effectively do so, however—like
all patients—they often need support and empowerment.
They need trustworthy factual information presented in
a readily understandable way, as well as decision-making
tools that help them see not only short-term benefits and
costs but also longer-term implications. They need to have
unfettered access to competent doctors, contract advi-
sors (that is, agents), financial advisors, and others they
trust. The goal is not merely to allow players to choose for
themselves which capabilities and values to prioritize, but
to promote informed and authentic choice. Such choice
also requires that players have access to good options and
alternatives—unconflicted and qualified medical advisors,
educational opportunities and assistance with postplay ca-
reer transitions, and the like—with the freedom to select
among them without undue pressure from others.

Although it may not be a perfect resolution of the vari-
ous background pressures players may face, ensuring that
player choice regarding matters related to their health will
be free from misinformation, lack of understanding, bias,
and avoidable negative influences is essential. Other stake-
holders have a responsibility to help achieve these criteria
whenever possible. Where these criteria are lacking, such
as when a player is cognitively impaired or has unresolved
biases, the principle of health primacy reigns supreme.

Transparency. Again, to avoid treating players as mere
means and to promote players’ empowered autonomy, all
parties should be transparent about their interests, goals,
and potential conflicts as they relate to player health.
Failure to be so disrespects players and may also result in
the inappropriate subrogation of player health to other
interests. Thus, players should immediately receive infor-
mation relevant to their health—that is, medical informa-
tion specific to them individually, information about risks
to players in general (including emerging information
that would be sufficiently credible to be taken seriously
by experts even if it is not fully validated), and informa-
tion about relationships that could influence judgment
and recommendations related to player health. Promoting
transparency will allow players to make better decisions for
themselves and will promote trust in all those who play a
role in their health.

Management of conflicts of interest. While it is helpful
to explain to players where conflicts of interest exist, since
this may allow them to be on guard to better protect their
own interests, mere disclosure will not help players when
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sufficient alternatives are lacking. Instead, all stakeholders
should take steps to minimize conflicts of interest and to
manage them when they cannot be eliminated. Often con-
flices of interest are painted as nefarious or as the result of
bad intentions by bad actors, but that is not necessarily
the case. Many conflicts of interest are structural—the way
in which a system is set up makes it hard for even well-
intentioned and ethical individuals to do the right thing.
When structure is the problem, it is structure that must
be changed. Among other things, this will often involve
removing problematic incentives, altering conflicted rela-
tionships, and creating separate and independent sources
of advice. In the case of the NFL, it will also entail audit-
ing the behavior of those with incentives that diverge from
the primacy of player health. This principle is particularly
important for the focus of this article, the relationship of
players and the club medical staff.

Collaboration and engagement. As we discuss in greater
depth below, protecting and promoting the health of pro-
fessional football players depends on many parties who
should strive to act together whenever possible to advance
that primary goal. Players should be engaged by stakehold-
ers in all matters that influence their healch.

Justice. Finally, all stakeholders have an obligation to
ensure that players are not bearing an inappropriate share
of risks and burdens compared to benefits reaped by other
stakeholders. Stakeholders should also be aware of the ways
in which changing rules, laws, or programs—such as trad-
ing benefits to former players for benefits to current play-
ers—may have differential effects on certain subcategories
of players, and they should be attuned to ways in which
those disadvantages can be blunted or recompensed. The
principle of justice also demands awareness of how prac-
tices can have implications beyond the NFL. The way in
which player health is protected and promoted at the top
echelons of the sport will influence policies, practices, and
culture all the way down the line, influencing the health
not only of future NFL players but also the vastly larger
pool of Americans who will play football and never make
it to the NFL.

Club Doctors in the Current System

Who are they? The collective bargaining agreement
reached in 2011 between the NFL and the NFL Players
Association—the key document that governs the
relationship between and among players, clubs, the NFL,
and the NFLPA—requires that each club “retain” a board-
certified orthopedic surgeon and at least one physician
board certified in internal medicine, family medicine,
or emergency medicine.* All physicians must also have a
certificate of added qualification in sports medicine (or be
grandfathered in).’ In addition, clubs are required to retain
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consultants in the neurological, cardiovascular, nutritional,
and, neuropsychological fields.® While each club generally
has a single “head” club doctor, about 175 doctors work
with NFL clubs in total’—an average of 5.5 per club. Most
if not all of the doctors retained by NFL clubs are members
of the National Football League Physicians Society, the
professional organization for club doctors.

Club doctors are chosen by and report to the club’s ex-
ecutives.® They are affiliated with a wide variety of private
practice groups, hospitals, academic institutions, and other
professional sports leagues; some of these institutions have
long-standing relationships with clubs that often influence
clubs’ decisions to retain doctors. The NFLPA currently
plays no role in the selection of club doctors other than to
ensure that they have the required qualifications and cre-
dentials.

Club doctors are one component of the more expansive
club medical staff. Various medical professionals provide
health care to players, including but not limited to athletic
trainers, physical therapists, massage therapists, chiroprac-
tors, dentists, nutritionists, and psychologists. Club doctors
and athletic trainers have the most systematic and continu-
ous relationships with players as compared to these other
professionals, and they are generally the principal health
care providers for the players. However, athletic trainers,
acting under the direction of the club doctors, are also an
integral part of player care.

What do they do? At the outset, it is important to stress
the source of the structural conflict of interest: club doctors
provide care to players while also having some type of con-
tractual or employment relationship with, and thus obliga-
tions to, the club. A club doctor’s principal responsibilities
are (1) providing health care to players, (2) helping players
determine when they are ready to return to play, (3) helping
clubs determine when players are ready to return to play, (4)
examining players the club is considering employing, and
(5) helping clubs to determine whether a player’s contract
should be terminated because of the player’s physical condi-
tion (for example, deciding whether an injury will prevent
the player from playing again).’ The first two responsibili-
ties might be considered “services to players”; here, the club
doctor is treating and advising the player, including taking
into consideration the player’s athletic and other goals. The
last three responsibilities might be considered “services to
the club”; here, the doctor is exclusively advising the club.
Nevertheless, the club doctor’s two roles are not and cannot
be separated in practice. It is the club doctors” simultane-
ous obligations to both players and the club that present
the conflict of interest concerns that are the focus of this
article. This inherent conflict exists throughout the NFL,
although the practices and experiences of club doctors may
vary somewhat from club to club. For example, some clubs
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The way in which player health is protected and promoted at the

top echelons of the sport will influence policies, practices, and culture

all the way down the line, influencing the health not only of future

NFL players but also the vastly larger pool of Americans who will

play football and never make it to the NFL.

may be more actively engaged with club doctors, while oth-
ers may be more hands-off.

During the regular season, club doctors generally visit
the club for a few hours twice a week to address player in-
juries, and they are also present on game days.'® Club doc-
tors are in regular communication with the club’s achletic
trainers about player status,'’ and they rely on the athletic
trainers to monitor and handle the players’ care during the
week.'? All club athletic trainers work under the supervi-
sion of a club doctor, and in fact, state licensing statutes
and regulations require athletic trainers to work under the
direction of a licensed physician.”® Nevertheless, athletic
trainers are often the first and most consistent source of
medical care provided to players. During the week, athletic
trainers are responsible for treating ongoing injuries.

On game days, a variety of medical professionals are in-
volved in player care. Each club generally has four athletic
trainers, two orthopedists, two primary care physicians,
and one chiropractor present.’ In addition, pursuant to
the NFL Head, Neck and Spine Committee’s Protocols
Regarding Diagnosis and Management of Concussion (the
“concussion protocol”), which dictates how the clubs treat
players who have suffered or are suspected of having suf-
fered a concussion, each club is designated an unaffiliated
neurotrauma consultant to assess possible concussions.”> A
variety of other medical professionals are also available to
both clubs, including an independent athletic trainer who
views the game from the press box to spot possible injuries
(the “spotter”),'® an ophthalmologist, a dentist, a radiol-
ogy technician to handle the stadium’s x-ray machine, an
airway management physician, and an emergency medical
technician or paramedic crew. In total, twenty-seven medi-
cal personnel members are typically on hand at an NFL
game."’

The club medical staff is responsible for keeping the
club apprised of players’ medical conditions. Players ex-
ecute waivers (which are collectively bargained with the
NFLPA) permitting the club doctors and athletic trainers
to disclose players’ medical information to club employees,
such as coaches and the general manager. As club doctors
have part-time relationships with the clubs, the responsibil-
ity generally falls on athletic trainers to keep coaches and
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general managers apprised of players’ injury statuses during
regular meetings to enable the general manager to decide
whether to sign another player in the event a player is un-
able to play.

The relationship between club medical staff and play-
ers is obviously important. A 2016 Associated Press survey
of one hundred current NFL players posed the question
whether “NFL teams, coaches and team doctors have play-
ers best interests in mind when it comes to injuries and
player health.”® Forty-seven players answered yes, thirty-
nine answered no, and fourteen were either unsure or re-
fused to respond.”

We also spoke with several former and current players
to get a better understanding about NFL player health is-
sues.”’ These interviews were intended to be illustrative but
not necessarily representative of all players’ views, and they
should be read with that limitation in mind. Most of the
players we spoke to said that the current structure of the
club medical staff generated distrust of club doctors, but
this feeling was not universal:

* Current Player 1: “I do trust our team doctors. Any time
that I've dealt with them, they've been very upfront with
me and gave me all the information I needed about my
injuries. I never got the impression that they were hiding
anything from me or putting me into a dangerous situ-
ation.”!

* Current Player 2: “1 certainly think that there are a num-
ber of players that do not trust club doctors, and for vari-
ous reasons. They feel as though those doctors work for
the team and they do what’s in the best interests of (a) the
coach and (b) ownership. And I think that a lot of times
players feel as though these doctors maybe don’t disclose
the full extent of their injuries [and] give them a hard
time about getting second opinions.”

* Current Player 3: “I think that there are some instances
where they don’t trust the team doctors because they
don’t like the team, and the team doctor just wants them
to get back on the field . . . . I think sometimes the doc-
tors may . . . not tell you the full extent of what’s going
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on . .. about a certain injury. [But] I think there [are]
sometimes team doctors where the players trust them and
the doctors are great and very trustworthy.”

* Current Player 4: “I do not trust team doctors. I've had
multiple occasions where I've had a team doctor tell me
one thing and then I go and have a second opinion and
I get a completely different answer . . . . [TThe club doc-
tor has the same mentality as the club itself. More than
anything, they want a player on the field. . . . I feel like
the team doctor only has the best interest of the team in
mind and not necessarily the player.”

* Current Player 5: “My trust level with [my former club
doctor] was very high. I know a lot of guys respected him.
But I know there was a number of guys that had dis-
agreements with him. . . . But I think generally the guys
that have a problem with the doctors are guys that have
had some sort of injury that affects their career and their
ability to make money and support themselves and their
families.”

o Current Player 7: “[Tlhey’re doing and saying what’s
best to get you back on the field as soon as possible.”

* Current Player 8: “1 don’t feel like they are diagnosing or
at least treating us like they would want to be treated or
how they would treat their kids . . . . [TTheyre going to
lean towards what keeps you on the field.”

* Current Player 9: “I've seen times when the medical staff
has lied about injuries.”

 Current Player 10: “I've always had good relationships
and good positive vibes from the doctors that have been
out on the field. . . . I think players trust them; I think
the agents don’t.”

o Former Player 2: “[These doctors are good. I wouldn’t
say they are great. You know, at the end of the day . . .
the organizations are paying the doctors. . . . I would say
probably 65 percent of the team trusts the doctor, and
probably 35 percent of the team does not.”

o Former Player 3: “My experience has always been very
positive. . . . I know that players are told, or maybe just
a little bit skeptical or suspicious of docs, thinking that
they have the team’s interest in mind first before the play-
er’s, but I never had an experience where I thought that
was the case.”

Players we interviewed also indicated that the commu-
nications between the club medical staff and the coaches
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and general manager put pressure on players to practice
and cause them to withhold information from the medical
staff.?> Current Player 3 expressed this view: “Sometimes
they want you out there and they want to see if you can
push through certain pain if the doctor feels like, okay, it’s
not going to get any worse if you play. You just have to deal
with the pain. Can you push through that pain? I think
sometimes they want to see those types of things.” Players
often do not want to tell the medical staff that they are not
healthy enough to practice for fear that the medical staff
will relay that message to the general manager, with the
suggestion that the general manager consider signing a po-
tential replacement player. Current Player 8 said, “I go into
those meetings [with the athletic trainer] very conscious of
the fact that anything I say or do, it’s going to be relayed to
the people who are there to determine my future.”

To be sure, not all players share this view of the rela-
tionship between players and club medical staff, and the
relationship can differ from club to club and over time.
St. Louis Rams club doctor and former president of the
NFLPS Matthew Matava maintains that the club’s on-field
success bears no relation to the club doctor’s obligations or
status with the club:

Physician jobs are not dependent on wins and losses. . . .
I've survived 1-15, 2-14 and 3-13 seasons with the Rams.
We can go 0-16, and my job does not change one iota.
... Obviously we know that we want to have the guys
back on the field as quickly as they can be in a safe fash-
ion—and we can be creative in the ways we do so—but
there are no competitive issues involved in our decision
to return to play.”

At the conclusion of the season, the club medical staff
performs end-of-the-season physicals on the players. While
the physicals can benefit the players by revealing injuries
or conditions in need of care, they also provide important
benefits to the club. The physicals can provide the club
with a record that at the end of the season the player was
healthy, so that if the player’s contract is terminated during
the off-season, the player cannot claim that his termination
was due to injury and try to obtain compensation through
an injury grievance or the injury protection benefit.* The
club can also use the assessment of each player’s health in
deciding whether to retain the player for next season.

Finally, club medical staff has an additional important
role in advising the club on which rookie players to draft.
Each off-season, members of clubs’ medical staffs attend
the NFL Scouting Combine, an annual event held each
February in which approximately three hundred of the best
college football players undergo medical examinations, in-
telligence tests, interviews, and multiple football and other
athletic drills and tests.”> NFL club executives, coaches,
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The current structure forces club doctors to have obligations to two

parties—the club and the player—and to make difficult judgments

about when one party’s interests must yield to another.

It is the system that deserves blame, not individual doctors.

scouts, doctors, and athletic trainers attend the Combine
to evaluate players for the upcoming NFL draft, which is
usually in April.? According to the NFLPS, the role of the
club doctor at the Combine “is to obtain a comprehensive
medical and orthopaedic assessment of every player that
is going to be part of the NFL Draft.”® Also according
to the NFLPS, “[Tlhe team physicians along with their
athletic training staff assess every player who is going to
be available for the NFL Draft and provide a report back
to the scouting department, the head coach, the general
manager and the front office about the medical condition
of each player. This information becomes very important
in a team’s assessment of whether or not a player will be
drafted.” Club doctors do not provide medical care to
any player at the Combine.

Club Doctors’ Dual Obligations

lub doctors are clearly vitally important for protecting

and promoting player health. Yet given the various
roles just described, they face an inherent structural con-
flict of interest. Recognizing this conflict does not lead to
any moral judgment about them as competent profession-
als or devoted individuals; the conflict is simply a fact of
the current organizational structure, in which club doctors
simultaneously perform two roles that are not necessar-
ily compatible with each other. On the one hand, they
are hired by clubs to provide and supervise player medi-
cal care. As a result, they enter into a doctor-patient re-
lationship with the players and have a legal and ethical
responsibility to protect and promote the health of their
player-patients, in line with players’ interests as defined
by the players themselves. This means providing care and
medical advice aligned with player goals and working with
players to help them make decisions about their own self-
protection, including when they should play, rest, and re-
tire.

On the other hand, clubs engage doctors because medi-
cal information about and assessment of players is nec-
essary for the clubs decisions about a player’s ability to
perform at a sufficiently high level in the short- and long-
term. These are business decisions. Additionally, clubs
engage doctors to advance the clubs’ interest in keeping
their players healthy and helping them recover as fully and
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quickly as possible when they are injured. These dual roles
can conflict with each other because players and clubs
themselves can have conflicting interests. Yet club doctors
are called on to serve both parties.

Club doctors are not alone in facing these conflicts.
Many doctors provide care to employees in a variety of
occupational settings, such as in the military, law enforce-
ment, and factories and other industrial settings,” and in
these settings as well, doctors can be conflicted between
doing what is best for the employee and what is best for
the employer. Our review of the legal and ethical literature
on occupational medicine did not reveal any clear resolu-
tion or guidance with bearing on the context of profes-
sional sports medicine, however.*® Thus, we have crafted
an approach that we believe meets the specific context of
the NFL.

While the practical impact of these conflicts almost cer-
tainly varies from club to club depending on the club’s ap-
proach to player health and the medical staff’s autonomy,
the conflict itself is unavoidable as long as the club doctor
is expected to wear both hats. Some doctors may be able
to negotiate the conflict better than others, but in general,
a system that requires heroic moral and professional judg-
ment in the face of a systemic structural conflict of inter-
est is one that is bound to fail. Moreover, even if a club
doctor can manage the conflicts, their mere existence can
compromise player trust, which is a critical element of the
doctor-patient relationship. This is what it means for the
conflict to be inherent; the conflict is rooted in the percep-
tions of others as much as in the decisions and actions of
the conflicted party. It is the systemn that deserves blame,
not individual doctors.

Existing regulatory, ethical, and legal standards provide
some guidance on this issue. However, the standards can
be contradictory, lack clarity, or otherwise fail to resolve
these concerns.

The approach in the collective bargaining agreement.
The collective bargaining agreement between the NFL
and the NFLPA contains a provision governing the club
doctor’s standard of care:

[Elach Club physician’s primary duty in providing
medical care shall be not to the Club but instead to the
player-patient. This duty shall include traditional phy-



sician/patient confidentiality requirements. In addition,
all Club physicians and medical personnel shall comply
with all federal, state, and local requirements, including
all ethical rules and standards established by any appli-
cable government and/or other authority that regulates or
governs the medical profession in the Club’s city.”!

This CBA provision is susceptible to multiple interpreta-
tions. On a generous reading (that is, one that does not give
the words “in providing medical care” any special empha-
sis), club doctors” primary duty is to the player at all times.
On a less generous reading, the CBA provision demands a
primary duty to the player-patient onfy when the club doc-
tor is “providing medical care,” and it is inapplicable when
the club doctor is rendering services to the club. However,
given how club doctors are currently situated within the
club, the two roles assigned to them cannot be truly sepa-
rated, and their duties cannot possibly be exclusively to the
players. Providing care to the player occurs simultaneously
with performing duties for the club by judging the player’s
ability to play and help the club win.

Thus, the club doctor is required by the CBA to provide
medical care that puts the player-patient’s interests above
the club’s (in the event that these interests conflict). This
is as it should be. However, in most instances—and as
seemingly recognized by the CBA—it is impossible under
the current structure for the club doctor to always have a
primary duty to the player-patient over the club because
sometimes the club doctor is not providing care but, rather,
is advising the club on business decisions. In other words,
the club doctor cannot always hold the player’s interests as
paramount and at the same time abide by his or her obli-
gations to the club.*? Indeed, a club doctor could provide
impeccable player-driven medical care (treating the play-
er-patient as primary, in accordance with the CBA) while
simultaneously hurting a player’s interests by advising the
club that the player’s injury will limit his ability to help
the club. Thus, under any reading of the CBA provision,
players lack a doctor who is concerned only with their best
interests at all times.

The CBA provision also seems to require that the care
relationship between players and club doctors be afforded
traditional confidentiality protections. However, the players
we interviewed indicated that, in practice, clubs as a matter
of course request or require players to execute statements
effectively waiving this requirement—and that no player
refuses to sign the waiver. (Current Player 5 called atten-
tion to this: “[O]ur first day back in camp, we sign a ton of
stuff. I believe one of them is [a] medical release form that
allows our team doctors to discuss medical conditions with
team officials . . . . I've seen some guys question some of the
documents we have to sign, but when you're given a stack

of papers and it’s you sign this and you play football or you
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don’t sign it and you don’t, everybody signs it. I don’t know
anybody who hasn’t.”) The waivers (which are collectively
bargained with the NFLPA) permit the athletic trainer and
club doctors to disclose the player’s medical information to
club employees, such as coaches and the general manager.
Thus, it is unclear what work the confidentiality protec-
tions in the CBA are doing. Of course, if clubs are receiving
medical information about the players, players will be less
than forthcoming about their medical needs.

The relevant ethical standards. In examining and con-
sidering solutions to minimize this conflict of interest in
the triad between players, club doctors, and clubs, we re-
viewed several codes of ethics relevant to doctors. As noted
above, NFL clubs retain a wide range of doctors, including
orthopedists, internists, family medicine specialists, emer-
gency medicine specialists, neurologists, neurosurgeons,
cardiologists, and psychologists, among others.* Each of
the specialties generally has its own professional societies
and organizations, which might also have ethical codes
or practice guidelines relevant to the specialty. Similarly,
there are also codes of ethics specific to doctors work-
ing in occupational settings. For example, the American
College of Occupational and Environmental Medicine has
a code of ethics,? as does the International Commission
on Occupational Health.*> These documents provide im-
portant direction on appropriate and best practices. The
most prominent code of ethics for doctors, however, is the
American Medical Association’s Code of Medical Ethics.>®
Since the AMA is a voluntary organization, its code does
not itself have legal force. However, many state licensing
boards have codes of ethics that reference or are substan-
tially similar to the AMA’s,* and violations of these boards’
codes of ethics may result in disciplinary actions such as
revoking a physician’s license to practice medicine.”® Given
the importance of the AMA code, we focus our discus-
sion on it.*” We also rely on a code of ethics published by
the Féderation Internationale de Médicine du Sport, the
leading international sports medicine organization.”” The
FIMS code is significant because it is specific to sports. As
the NFLPS does not have a code of ethics—in “Protecting
and Promoting the Health of NFL Players,” we recom-
mend they adopt one—there is nothing specific to football
upon which to draw.*!

The AMA code clearly acknowledges the issue at hand:

Physicians who are employed by businesses or insurance
companies, or who provide medical examinations within
their realm of specialty as independent contractors, to as-
sess individuals’ health or disability face a conflict of du-
ties. They have responsibilities both to the patient and to
the employer or third party.*?
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Players we interviewed indicated that the communications between

the club medical staff and the coaches and general manager put

pressure on players to practice and cause them to withhold

information from the medical staff.

The AMA code also provides more specific guidance. In
situations where the doctor is providing treatment to a pa-
tient, the AMA code is clear that the doctor’s principal obli-
gation must always be to the patient. The AMA code’s first
principle is that “[a] physician shall be dedicated to provid-
ing competent medical care, with compassion and respect
for human dignity and rights.”* Similarly, the AMA code’s
eighth principle declares that “[a] physician shall, while
caring for a patient, regard responsibility to that patient as
paramount.”* Additionally, the code dictates that “[t]he
relationship between a patient and physician is based on
trust, which gives rise to physicians’ ethical responsibility to
place patients” welfare above the physicians own self-inter-
ests or obligations to others, to [use] sound medical judg-
ment on patients’ behalf, and to advocate for their patients’
welfare.”® Finally, it dictates that “[w]here the economic
interests of the hospital, health care organization, or other
entity are in conflict with patient welfare, patient welfare
takes priority.” These provisions mirror the CBA lan-
guage described above, but it is important to recognize that
many doctors in ordinary practice do not have such stark
dual obligations as those bearing on club doctors; focusing
on their responsibilities only while providing treatment is
not as problematic for them as it is for doctors providing
treatment while being employed by an NFL club.

The AMA code contains a sports-specific provision re-
quiring doctors to put the athlete’s interests ahead of their
own or anyone else’s.”” It also contains guidance for doctors
who might be employed or supervised by nonphysicians
(as may be the case for club doctors): “Physicians who are

. . employees of nonphysician practitioners must: (a) [g]
ive precedence to their ethical obligation to act in the pa-
tient’s best interest [and] (b) [e]xercise independent profes-
sional judgment, even if that puts the physician at odds
with the employer/supervisee.”*

The FIMS code of ethics contains considerable guidance
for club doctors concerning conflicts of interest, including
that “[tJhe physician’s duty to the athlete must be his/her
first concern and contractual and other responsibilities are
of secondary importance,” that “[a]dvice given and action
taken should always be in the athlete’s best interest,” and
that club doctors “must insist on professional autonomy
and responsibility for all medical decisions concerning the
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health, safety and legitimate interest of the athlete. No
third party should influence these decisions.” Moreover,
“[i]t is the responsibility of the sports medicine physician
to determine whether the injured athletes should continue
training or participate in competition. The outcome of the
competition or the coaches should not influence the deci-
sion, but solely the possible risks and consequences to the
health of the athlete.”*

These provisions might suggest that the issue is resolved
under existing ethical codes: that club doctors have an un-
wavering obligation to the patient. However, these ethical
obligations do not account for all of a club doctor’s obliga-
tions. When club doctors provide care and treatment to
players, they are engaged in a doctor-patient relationship.>
At the same time, however, clubs engage doctors because
medical information about and assessment of players is
necessary to clubs’ decisions related to a player’s ability to
perform at a sufficiently high level. When the club doctor
is providing services to the club, such as examining a player
for purposes of advising the club, there may be only a lim-
ited doctor-patient relationship (or none at all), which cre-
ates different legal and ethical obligations. What this means
is that club doctors may find themselves to have two differ-
ent types of relationships with player-patients, depending
on the circumstances, with different and conflicting obliga-
tions.

To understand these different obligations, consider
AMA code opinion 1.2.6, in contrast with the ethi-
cal parameters set forth above. Opinion 1.2.6 states that
“industry-employed physicians or independent medical
examiners establish /imited patient-physician relationships.
Their relationships with patients are limited to the isolated
examination”* (emphasis added). There are at least three
kinds of interactions between players and club doctors that
can be usefully juxtaposed against this opinion.

At one end of the spectrum, there is no treatment re-
lationship at all. For example, club doctors might exam-
ine dozens of players at the NFL Combine, only a few of
whom will ever actually join the club and be treated by the
club doctor. In these situations, opinion 1.2.6 lends useful
guidance. When there is only a limited relationship, the
doctor has the following obligations:



(a) Disclose the nature of the relationship with the em-
ployer or third party and that the physician is acting as
an agent of the employer or third party before gathering
health information from the patient.

(b) Explain that the physician’s role in this context is to
assess the patient’s health or disability independently and
objectively. The physician should further explain the dif-
ferences between this practice and the traditional fidu-
ciary role of a physician.

(c) Protect patients” personal health information in keep-
ing with professional standards of confidentiality.

(d) Inform the patient about important incidental find-
ings the physician discovers during the examination.
When appropriate, the physician should suggest the
patient seek care from a qualified physician and, if re-
quested, provide reasonable assistance in securing follow-
up care.” [sic.]

The doctor has no obligation to monitor or treat the indi-
vidual after the examination.”

In the middle of the spectrum are situations in which
the scope of a doctor-patient relationship is not clear. For
example, when club doctors perform preseason physicals
on players, no treatment relationship has yet been estab-
lished, although arguably that physical is the beginning of
a doctor-patient relationship rather than an isolated assess-
ment.

At the other end of the spectrum is the most common
factual scenario: the frequent and in-depth treatment en-
counters between players and club doctors. These encoun-
ters are generally not isolated but are instead ongoing and
involve care and treatment rather than just examination.
This is the most typical scenario in which club doctors in-
teract with players, and it is clear that the AMA code opin-
ion 1.2.6 does not apply in these settings.

In this, the most typical setting, the current structure
requires the club doctor to do the impossible: to meet the
ethical responsibilities that apply when providing services
to a patient and those that apply when providing services
to an employer. Club doctors cannot simultaneously have
both complete and limited doctor-patient relationships
with players because these roles demand the doctor do in-
compatible things. If they are deemed to have traditional
doctor-patient relationships, then their ability to satisfy
obligations to the clubs is dramatically limited; and the op-
posite is true if they are deemed to have only limited rela-
tionships with players. Club doctors cannot simply go back
and forth between their two roles and the concomitant
responsibilities because the responsibilities conflict. Thus,
these existing ethical standards ultimately fail to resolve the
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structural conflict of interest inherent to the NFL work-
place (and to many other occupational health settings).

Beyond treatment alone, we see an additional problem
regarding the club doctor’s specific obligations concerning
confidentiality of player medical information. The AMA
code suggests that club doctors engaged in typical doctor-
patient relationships must steadfastly protect the confiden-
tiality of player information.”” However, it also recognizes
that an employee can sometimes authorize the disclosure of
his or her medical information to an employer.”® Similarly,
the FIMS “Code of Ethics” also declares that “[i]t is essen-
tial that each athlete . . . authorizes disclosure of otherwise
confidential medical information, but solely to the specific
responsible persons and for the expressed purpose of deter-
mining the fitness of the athlete for participation.” Thus,
NFL clubs’ practice of requiring players to authorize dis-
closure of their medical information in the employment
context seemingly comports with existing ethical codes.®

Relevant law. The current structure also complicates
club doctors’ legal obligations. A doctor has a legal obliga-
tion to act in the best interests of the patient at all times
that there is a doctor-patient relationship, just as he or she
has an ethical obligation to do so." However, club doctors’
obligations become less clear when factoring in services to
the club, such as examining players and advising the club
about a player’s health. This is because courts have gener-
ally held that doctors performing medical examinations for
nontreatment purposes have only a limited patient-physi-
cian relationship, with the limited duty of exercising care
consistent with their professional training and expertise so
as not to cause physical harm by negligently conducting
the examination.®> However, in the legal cases in which this
issue has arisen, the doctors performing the medical exami-
nations did not also have a simultaneous treatment rela-
tionship with the patient. Thus, the court opinions—Ilike
the ethical codes—do not address or adequately encom-
pass the complexities of the club doctor-player relationship
and whether a club doctor could alternate between having
comprehensive and limited obligations to patients depend-
ing on the particular role being performed.

NFL clubs’ practices concerning confidentiality of play-
er medical information seem to comport with the relevant
law, which is weaker than provisions governing conflicts
of interest. As a general rule, assuming a doctor-patient
relationship exists, doctors have both common law and
statutory obligations to keep patient information confi-
dential.®® That said, a number of exceptions are likely ap-
plicable to information shared between players and club
doctors. To start, the federal Health Insurance Portability
and Accountability Act probably governs club doctors’ re-
quirements concerning the confidentiality of player medi-
cal information.** However, the waivers executed by players

probably provide the authorization required by HIPAA,
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A system that requires heroic moral and professional judgment in

the face of a systemic structural conflict of interest is

one that is bound to fail.

and even without the authorizations, club doctors are
probably permitted by HIPAA exceptions to provide
certain health information about players to the clubs.”
Furthermore, twenty-two states in which NFL clubs play
or practice (all except Wisconsin) have statutes that per-
mit health care providers to provide employers with an
employee’s medical records and information in some situ-
ations,” such as when employers are assessing potential or
actual workers’ compensation claims and procuring pay-
ment for their services. Finally, a doctor-patient relation-
ship is required for a doctor to be subject to common law
and statutory confidentiality requirements,”” and as noted
above, in some contexts, there may be only a limited doc-
tor-patient relationship between club doctors and players.

Toward Restructuring the Club Medical Staff

he existing ethical codes and legal requirements are

not adequate to ensure that players receive health
care they can trust from providers who are as free from
structural conflicts of interest as is realistically possible. Of
course, achieving this goal is legally, ethically, financially,
and structurally complicated.

Given the ethics of the doctor-patient relationship, it is
clear that club doctors must never sacrifice player health
in order to advance club interests. They must not, for ex-
ample, for the sake of the team recommend treatment that
will get a player back on the field quickly but substantially
harm the player’s health. This is not to say that clubs do
not have a legitimate interest in player health and player
health information. Because player health significantly af-
fects clubs ability to win and so affects their business, the
clubs must have access to some information about player
health and medical treatment, including sufficient infor-
mation to assess whether a player should play. Similarly,
clubs have a legitimate interest in understanding players’
short- and long-term health prospects so that they can
make informed decisions about the players’ short- and
long-term prospects of assisting the club. This is the stark
reality of a business driven by physical prowess and abil-
ity, but we believe there are preferable mechanisms to
acknowledge that reality while accounting for player inter-
ests than are offered by the existing system.

Since the CBA takes the dual roles of club doctors as a
given, it cannot fully advance player health as a club doc-

SPECIAL REPORT: NFL Player Health: The Role of Club Doctors

tor’s primary concern, even if player health is primary when
providing medical care. It also cannot offer meaningful
confidentiality protection given the doctor’s obligations to
advise the club about players” health statuses (although our
recommendations do not cloak player medical informa-
tion in absolute confidentiality, for reasons discussed be-
low). To the extent that the CBA provision is intended to
provide players with unconflicted health care, it falls short
because it does not resolve the foundational structural and
institutional pressures club doctors face, whether implic-
itly or explicitly; the same problem plagues existing ethical
and legal standards. So long as the club doctor is chosen,
paid, and reviewed by the club to both care for players and
advise the club, the doctor will have, at a minimum, tacit
pressures to account for the club’s best interests.

Finding a solution to these problems is not easy. Many
commentators before us have recognized the problems at
hand, discussing conflicts of interest and pressure from
the club on club medical staff, decisions about when a
player can return to play, and player autonomy.”” Some
have also recommended solutions. For example, in a 1984
article, Thomas Murray, now president emeritus of The
Hastings Center, proposed four possible solutions for cor-
recting conflicts of interest in sports medicine: clarifying
the nature of the relationship at the outset, insisting on
club doctors’ professional autonomy over the medical as-
pect of decisions, insulating the club doctor “structurally
from illegitimate pressures,” and professionalizing sports
medicine.”® We agree that the first two proposals would
help,”* but we do not believe that they solve the structural
conflict of interest that is at the root of the problem. The
fourth proposal has seemingly largely come to fruition
but without resolving the problem. The third proposal
is promising but needs to be developed in more detail in
order to be put into practice.” It is, in our view, helpful
foundational work.

There is a spectrum of possible approaches for chang-
ing the structure of the interactions between club doctors,
players, and clubs. Each approach has its own benefits and
deficiencies. Here are five possibilities, several of which
could be combined or further dissected.

A. Maintain the status quo but with increased reli-
ance on personal and second-opinion doctors. Players in-
creasingly frequently obtain second opinions to compare
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against those provided by the club doctor,” and they also
rely ever more heavily on their own personal doctors for
care. Nevertheless, as we discuss more fully in the longer
“Protecting and Promoting the Health of NFL Players,”
our interviews with players and contract advisors indi-
cate that for some players, secking care from a personal
doctor is a burdensome process that they are reluctant
to undertake. It is far easier for players to receive health
care at the club facility, where they are already spending
a considerable amount of their time, than to seek out
a personal doctor whose office is off the premises and
who may have a less robust understanding of a player’s
professional and physical challenges. The trouble of see-
ing a personal doctor is exacerbated by how much play-
ers travel and move during, after, and between seasons.
Consequently, many players—particularly younger play-
ers—continue to rely solely on the medical opinion of
and care provided by the club doctor. It is thus uncertain
how practical recommending this approach is. Moreover,
it does not resolve the fact that club doctors would re-
main in a conflicted position.

B. Maintain the status quo but without the execution
of confidentiality waivers. As we discuss above, players
as a matter of course execute collectively bargained waiv-
ers that permit the club medical staff to disclose their
health information to the club, stripping players of cer-
tain protections provided for in relevant laws and ethi-
cal codes concerning confidentiality. The players could
refuse to execute these waivers and effectively preclude
the clubs from knowing the specifics of a player’s medi-
cal condition. However, it is unrealistic to expect players
who are constantly under threat of having their contracts
terminated to risk displeasing the club’s management by
taking this stand on their own; they would have to do so
collectively, in a way supported by the NFLPA. More im-
portantly, however, as we also discuss above, employers
are arguably entitled to at least some information about
an employee’s work-related health, and the club would
still likely be entitled to know at least whether the player
was fit to play—and to know that, the club may actually
need access to quite a wide range of medical information.
Thus, the players would gain little by refusing to sign the
waiver, and the institutional and financial pressures con-
cerning medical care provided by the club doctor would
remain.

C. Pay club doctors from a fund to which the NFL
and the NFLPA jointly contribute. The core problem is
that club doctors are hired, paid, and reviewed by the
clubs although their services include treating players,
whose interests may diverge from the clubs’. A structure
in which the club doctor is paid equally by the NFL and
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NFLPA has the potential to remove some of the implicit
structural pressures that the club doctor might feel to
act in the club’s best interests and marginally improve
the trust of players. However, so long as the club doctor
is chosen and reviewed by the club and is retained to
provide services simultaneously to players and clubs, the
doctor may still be under pressure to compromise the
player’s best interests in favor of the club’s.

D. Choose club doctors and subject them to review
and termination through a committee of medical experts
selected equally by the NFL and the NFLPA.”* Another
way to avoid the core problem is to incorporate the
players into the hiring, review, and termination process
for club doctors equally with the clubs themselves. For
example, the NFL and NFLPA could each select three
members of a committee, which could select a seventh
neutral person as chair, and the committee could be
made responsible for the selection, review, and potential
replacement of the club physicians for each of the thirty-
two clubs. Additionally, this committee could be respon-
sible for determining the doctor’s compensation, taking
into account the proposed rates by the doctors interested
in the position and market rates in the club’s city. The
doctor’s compensation could still be paid by the club, but
the doctor could be subject to periodic review (perhaps
once during the season and again after the season) in
which the interested parties would have an opportunity
to weigh in on the doctor’s performance. The commit-
tee could also gather data on the performance of club
doctors with the potential to enable the identification
of “outliers” and take corrective action. If the committee
determined that the doctor’s performance was unsatisfac-
tory, taking into consideration all of the parties’ needs, it
should then also have the ability to terminate the doctor.

This kind of solution would reduce the pressure some
club doctors may feel to please the club in their treatment
decisions and information disclosure, since their terms of
employment would no longer be controlled by only one
of the relevant parties. Importantly, it might also change
players’ perceptions and promote trust. Adding another
party might help resolve the conflict of interest we have
identified. However, it would remain the case even un-
der this approach that club doctors would be responsible
to provide services to both players and clubs—and that
alone could create conflicting obligations.

E. Bifurcate doctors’ responsibilities between players
and clubs. Finally, then, we should contemplate designat-
ing one doctor whose sole responsibility is to provide care
to the players (call that person the “Players’ Doctor”) and
another whose sole responsibility is to evaluate the player’s
fitness to play and advise the club accordingly (the “Club
Evaluation Doctor”). This solution would avoid the dual-
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The collective bargaining agreement, existing ethical standards, and

current laws do not adequately address the structural conflicts

club doctors face. When structure is the problem,

it is structure that must be changed.

loyalty problem by creating two completely separate medi-
cal roles, each with a single loyalty and a distinct set of
responsibilities. Such a split has the potential to ensure
that the player is receiving unconflicted medical care at all
times while still allowing the club to receive the guidance
it needs. In order for the Club Evaluation Doctor to be
able to perform his or her job, however, he or she would
need substantial access to the player and the player’s medi-
cal information.

This proposal could help ensure that players receive
care from a doctor who has only their best interests in
mind, and whom they can trust to have only their best in-
terests in mind. However, if the Players’ Doctor were still
being selected exclusively by the club, a conflict of interest
would remain. Additionally, the Club Evaluation Doctor
may have a diminished capacity to provide an opinion as
to whether the player is fit to play if he or she is not also
treating the player personally, with all of the knowledge
and understanding that the treatment relationship entails.

Our Recommendation

Any of these approaches would be an improvement
over the current situation. Fach also has deficiencies,
however. Our recommendation is to combine the last two.
To address the inherent structural conflict of interest the
club medical staff faces in the current arrangement and
ensure that players receive medical care that is as free from
conflict as possible, we recommend a division of respon-
sibilities between two distinct groups of medical profes-
sionals. Player care and treatment should be provided
by one set of medical professionals (the Players’ Medical
Staff), appointed by a joint committee with representa-
tion from both the NFL and NFLPA, and evaluation of
players for business purposes should be done by separate
medical personnel (the Club Evaluation Doctor).

Here is how our recommendation would work. As dis-
cussed carlier, the CBA requires clubs to retain several dif-
ferent types of doctors. Currently, the use of these doctors
and their opinions are largely filtered through the head
club doctor, who visits the club’s practices a few times
a week, directs the athletic trainers, and otherwise gen-
erally leads the medical staff. This structure and process
would largely remain, but with two important distinc-
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tions. First, doctors and the other medical staff for all of
the clubs could be paid by the club but would be chosen,
reviewed, and have their compensation determined by the
committee of medical experts jointly selected by the NFL
and NFLPA. Second, they would have as their principal
obligation the treatment of players in accordance with pre-
vailing and customary medical ethics standards and laws.
For shorthand, we refer to the head doctor in this new role
as the “Head Players’ Doctor,” and we refer to the collec-
tion of other doctors (and medical personnel mentioned
earlier) as the “Players’ Medical Staff.”

The Head Players’ Doctor would effectively replace the
individual currently known as the club doctor. In many re-
spects, the daily responsibilities of the doctors and athletic
trainers would not change under our proposed system.
The key change, though, is that they would now work for
the players rather than for the clubs. The Head Players’
Doctor would be at practices and games for the treatment
of players and would be responsible for directing the work
of the athletic trainers (who are also part of the Players’
Medical Staff). The Head Players’ Doctor and the entire
Players’ Medical Staff would provide care and treatment to
the players without any communications with or consid-
eration given to the club outside of a Player Health Report
that we discuss below. Moreover, the Head Players’ Doctor
(with input from the player) would control the player’s
level of participation in practices and games. Again, even
though the Head Players’ Doctor would still be paid by the
club, he or she would be selected, reviewed, and, poten-
tially, terminated by the medical committee, thus avoiding
a key source of conflict. Such a review should include a
determination of whether the Head Players’ Doctor has
abided by all relevant legal and ethical obligations on top
of an evaluation of his or her medical expertise.

The value of this approach is demonstrated by the un-
affiliated neurotrauma consultant who currently exists as
part of the NFLs concussion protocol. As discussed above,
each club is assigned a neurotrauma consultant who is not
affiliated with any club to help evaluate players for con-
cussions during the game. In adopting this approach, the
NFL and NFLPA have recognized and endorsed the im-
portance of a player’s receiving health care free from actual
or potential conflicts of interest. It is our view that player
health care should be free of conflicts of interest at all



times, not only during examination for a possible concus-
sion. In effect, our recommendation employs a structure
that is already in place, merely extending it from treatment
by the unaffiliated neurotrauma consultant to all medical
encounters.

The Player Health Report. Under our recommenda-
tion, the club would be entitled to a regular written re-
port from the Players’ Medical Staff about the status of any
player currently receiving medical treatment. We call this
the “Player Health Report.” Like many employers, clubs
have a legitimate business interest (and indeed in many cir-
cumstances a legal right) to know about their employees’
health insofar as it affects their ability to perform the es-
sential functions of their jobs. The Player Health Report
would serve this purpose by briefly describing the player’s
condition, the player’s permissible level of participation in
practice and other club activities, the player’s current status
for the next game (out, doubtful, questionable, or prob-
able), any limitations on the player’s potential participation
in the next game, and an estimation of when the player will
be able to return to full participation in practice and games.
The Player Health Report would be a summary form writ-
ten for the lay coaches and club officials, as opposed to a
detailed medical document. Generally speaking, we pro-
pose that the Player Health Report be provided to the club
before and after each practice and game. Additionally, the
club would be entitled to a Player Health Report on days
where there is no practice or game if a player has received
medical care or testing. The Player Health Reports should
simultaneously be made available to players themselves,
perhaps through their electronic medical records. The
Players’ Medical Staff should complete the Player Health
Report in a good-faith effort to permit the club to be prop-
etly prepared for its next game.”

Generating the Player Health Report would be sub-
standially similar to some of the current duties and require-
ments of club doctors. Club doctors and athletic trainers
regularly update the club on player health status, and they
are also required to advise a player in writing of any in-
formation that the club doctor provides to the club con-
cerning the player’s condition that “significantly affects the
player’s performance or health.””® That player notification
requirement would stand.

The important difference is that the Players’ Medical
Staff’s determination as to the player’s status would now
control the player’s level of participation in any practice or
game. If the Players’ Medical Staff declares via the Player
Health Report that the player cannot play, then the club
must accept that decision. If the club deviates from the
limitations set forth in the Player Health Report, the club
should be subject to substantial fines or other discipline
under the CBA. The club, of course, would retain the right
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to not play the player for any number of reasons, including
injury or skill level.

If a doctor hired by the club for the purposes of ad-
vising the club needs clarification from the Head Players’
Doctor concerning a player’s status, then such communica-
tion should be permitted, as determined to be reasonably
necessary by the Head Players’ Doctor. While it is expected
that the players athletic trainers would help create the
Player Health Report, communications between the Club
Evaluation Doctor and the Players’ Medical Staff concern-
ing player health should occur only with the Head Players’
Doctor. Beyond these minimal levels of communication,
there should be no need for the Players’ Medical Staff (doc-
tors and athletic trainers) to communicate with any club
employee, including a coach or general manager. The goal
of minimizing and formalizing the communication in this
way is to minimize the club’s ability to influence the medi-
cal care provided to the player, including subtle forms of
influence such as through workplace conversations. We say
“minimize” because our recommendation does still allow
for some communications between the Players’ Medical
Staff and the club. We think that this reduced level of com-
munication is necessary and appropriate to protect player
health, but we acknowledge that the existence of any such
communications may cause a player to be less forthcom-
ing to the medical staff, even if designated as the Players’
Medical Staff as we recommend.

In creating the Player Health Report, it is important
that the Head Players’ Doctor take into consideration the
player’s desires rather than strictly clinical criteria. Like all
patients, players are entitled to the right to make choices
concerning their health care. Thus, if a player who is fully
informed of the risks wishes to play through an injury,
the Head Players’ Doctor should take that into consider-
ation in completing the Player Health Report and deciding
whether the player can play. However, players who have
suffered concussions or other injuries that might affect the
player’s cognition at the time of decision-making should be
given significantly less deference.”

If the Head Players’ Doctor declares that a player can-
not play but the player nonetheless wants to do so, then
the player should be able to receive a second opinion. The
logistics of when and how the player obtains the second
opinion would need to be well coordinated; it would like-
ly have to be a local doctor or practice group prepared to
handle these situations for the players on short notice. If
the second-opinion doctor says the player can play, then
the player should be allowed to make the decision about
his status. Since players could end up shopping for doc-
tors who will clear them to play, we recommend that the
medical committee create a list of well-qualified and ap-
proved second-opinion doctors for the players to consult.
This compromise also helps resolve concerns that the Head
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We propose to resolve the problem of dual loyalty by largely

severing the club doctor’s ties with the club and refashioning that

role into one of singular loyalty to the player-patient.

Players’ Doctor for one club might be overly conservative
as compared to Head Players Doctors for other clubs.
Nevertheless, during in-game situations, the Head Players’
Doctor would retain substantial control over the player’s
participation, as is currently the case.

The club’s access to player medical records. The Player
Health Report is distinct from the player’s medical records.
The Player Health Report is a limited view of the player’s
current health and provides information about the player’s
immediate or near-immediate availability to the club. A
player’s complete medical record provides a fuller picture
of the player’s health and would provide additional infor-
mation needed for assessing a player’s long-term health, as
well as a separate check on the assessment provided in the
Player Health Report.

Under our recommendation, in addition to the Player
Health Report, the club would be entitled to the players
medical records, as is the case under the status quo. We
reiterate the clubs’ legitimate business need for a clear un-
derstanding of player health issues. Clubs would obviously
and rightfully be interested in understanding a player’s
medical condition in both the short- and long-term. While
some might believe that clubs should be entitled only to
those medical records that are specifically relevant to foot-
ball, in reality, this line cannot easily be drawn. Clubs
might believe that most of a player’s medical issues, con-
cerning both physical and mental health, are relevant to
the player’s status with the club. That said, as we discuss
in a forthcoming article, there may be important legal re-
strictions on the request for and use of some of that in-
formation by an employer, including constraints imposed
by the Americans with Disabilities Act and the Genetic
Information Nondiscrimination Act.”®

Providing clubs access to players’ medical records cre-
ates some complexities concerning athletic trainers. These
trainers are the principal providers of medical care to play-
ers under the control of club doctors and also are generally
responsible for completing the players medical records.
We think athletic trainers could retain these roles, but we
recommend that they, like the Head Players’ Doctor and
Players’ Medical Staff, be chosen and reviewed by the med-
ical committee and that their principal obligations be to
treat the players in accordance with prevailing and custom-
ary legal and ethical standards. The athletic trainers would
probably assist the Head Players’ Doctor in creating the
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Player Health Report, but like the Head Players’ Doctor,
they should have minimal, if any, other interaction with
the coaches or other club officials.

Club Evaluation Doctors. Under this new approach,
clubs would be free to retain doctors and other medical
professionals, as needed, who work solely for the clubs for
the purposes of examining players and advising the club ac-
cordingly. These doctors, whom we call “Club Evaluation
Doctors,” could perform the pre-employment examina-
tions at the Combine, during the course of free agency,
and also examine players during the season. However, they
would not treat the players in any way. The Standard Player
Contract’s requirement that players make themselves avail-
able for an examination by the club doctor upon request
would largely remain. Additionally, the Club Evaluation
Doctor would have the opportunity to review the players
medical records at any time and communicate with the
Head Players’ Doctor about the Player Health Report, if
clarification were needed and appropriate. As discussed
below, the Player Health Report should substantially mini-
mize the need for duplicative medical examinations. This
arrangement would thus permit a Club Evaluation Doctor
to provide an opinion as to a player’s short- and long-term
usefulness to the club, without relying on the Players
Medical Staff’s opinion.

Support from ethical principles. This recommendation
brings interactions between club medical personnel and
players into better alignment with the ethical principles
that we suggest should govern. It shows respect to play-
ers as autonomous individuals, with long-term interests
beyond their playing days, by providing them with medi-
cal professionals who are devoted to their well-being rather
than forced to serve two parties and find a way to walk a
line between duties to the player and duties to the club. It
better balances health primacy and empowered autonomy,
by providing players access to medical staff focused on the
players’ best interests. It promotes transparency by making
clear to players when a doctor is acting as their uncompro-
mised partner in health and removing the possibility that
the doctor may be advancing the interests of the club. Most
importantly, it helps manage conflicts of interest, although
it does not completely eliminate them.

Splitting responsibilities and roles between Players
Medical Staff and the Club Evaluation Doctor could also
promote collaboration and engagement between the clubs



and the players, rather than placing them at odds with each
other, with the doctors caught in the middle. It would al-
low clubs and doctors to promote player health without
sacrificing the club’s valid interests in evaluating players.
At the same time, players would now have the opportu-
nity to be more engaged in their own health outcomes.
Our recommendation also expands opportunities for the
NFL and NFLPA (as the players’ representative) to come
together in evaluating the qualifications and performance
of the medical personnel who treat players.

Finally, the recommendation reflects the principle of
justice. It recognizes that players are not homogeneous.
Under the current system, some players have access to ex-
cellent health care outside the club and are sophisticated
about how the information they provide to club doctors
may be used against them in their evaluation, while oth-
ers (particularly younger players) may lack that access and
not have acquired that sophistication. By providing every
player with a doctor committed solely to his health and
freed from the impediment of a structural conflict of inter-
est, our proposed arrangement would attempt to even the
playing field.

Possible objections to our recommendation. We ac-
knowledge that there may be concerns with our recom-
mendation. As we evaluated the options, we sought the
opinions of others, including several medical and sports
medicine professionals. Indeed, some of the peer reviewers
of our main report, “Protecting and Promoting the Health
of NFL Players,” expressed concern about overly limiting
communication between player medical staff and the club,
resulting in our decision to broaden the scope and fre-
quency of permissible communications compared to our
original position. By contrast, some viewed the extent of
communication that we allow as too substantial. Outside
of the context of professional sports, however, personal
doctors do occasionally communicate with a patient’s em-
ployer in ways sanctioned by that patient (for example,
providing information to justify sick leave). Thus, we be-
lieve that this final recommendation describes the best way
to serve the goal of providing players with health care they
can trust, from providers who are as free from conflicts
of interest as possible, while acknowledging the business
realities facing clubs. We recognize that it might need fur-
ther adjustment as it is implemented and that making the
transition to it might be challenging, but we think that it
is feasible.

From the players’ perspective, there are at least five pos-
sible objections to our recommendation:

First, some may question why we have not advocated
for a complete bifurcation of roles, where there is one set
of doctors that provides players with care and has no re-
lationship or communication with the club whatsoever
and another set that provides advisory services to the club,
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including performing medical examinations of players.
In other words, why not extend our recommendation to
prohibit all communication, including the Player Health
Report, between the Head Players’ Doctor and the Club
Evaluation Doctor?

The answer is that we believe several considerations
make such a prohibition impractical. First, prohibiting all
communication between the doctor caring for the player
and the club would require the club to perform its own
independent assessment of the player for every condition,
which would probably subject many players to duplicative
examinations. Our provision for a Player Health Report
would minimize this problem by allowing some flow of
information and communication. Second, as we discussed
above, we believe clubs have a legitimate right to a player’s
health information and status insofar as they can affect his
ability to play. Third, to the extent that clubs would re-
ceive information about a player’s health from the player
himself, completely bifurcating roles and cutting off com-
munication imposes an unnecessary burden on the players
and creates a risk of miscommunication and lost informa-
tion. Additionally, there are questions about whether play-
ers would adequately track and seek reimbursement for
out-of-pocket health care expenses.

Second, some may object that our recommendation
does not completely eliminate the confidentiality con-
cerns that exist under the current model because the club
would still receive medical information concerning play-
ers. This objection is correct, and it may cause players to
refrain from full disclosure of their ailments to the Players’
Medical Staff. However, despite this confidentiality con-
cern, we anticipate that having a medical staff fully de-
voted to the players’ interests will facilitate a player’s trust
that the care he is receiving supports and promotes only
his—and not the clubs—best interests. Again, we think
that passing at least some medical information to the club
is a necessary business reality.

Third, some might wonder whether it is preferable
to have players select the members of the medical com-
mittee directly rather than via the NFLPA. Such an ap-
proach would give the players more direct input into
their medical care. However, in addition to the fact that
the NFLPA is the players’ representative, it has experience
in this type of neutral selection process. Many such pro-
cesses are already called for in the CBA (as for the System
Arbitrator, Noninjury Grievance Arbitrator, and Benefits
Arbitrator).”” Additionally, the NFLPA has more time to
devote to the selection process and to any subsequent is-
sues than players would. Finally, the benefit of developing
institutional knowledge over time would be challenging
for a player to attain during his career.

Fourth, some might question why the NFL would be
allowed any role in the selection of Players’ Medical Staff,
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Our recommendation expands opportunities for the NFL and NFL

Players Association to come together in evaluating the qualifications

and performance of the medical personnel who treat players.

even if part of a balanced medical committee. The reason,
again, is that clubs have legitimate business-related interests
in the health of their players. While these interests likely
sometimes conflict with a player’s interests, there is also
an alignment of interests: one would generally expect that
clubs have an interest in their players’ receiving the best
possible health care—if for no other reason than to pro-
tect the clubs’ investment in their players. Indeed, clubs
invest considerable sums in players and the business of the
NFL. Moreover, clubs and the NFL already have substan-
tial knowledge about which doctors are well qualified to
provide health care to NFL players. Consequently, it is
appropriate that the NFL be involved as a voice, but not
a controlling interest, in the composition of the medical
committee.

Fifth, some might disagree with the structure of our rec-
ommendation insofar as the Head Players’ Doctor, Players’
Medical Staff, and athletic trainers would all still be paid
by the club. Some might believe that receiving a paycheck
from the club could cause the Players’ Medical Staff to (at
least subconsciously) favor the club’s interests. In the ab-
stract, there is some merit to this point, based on what we
know about subtle conflicts of interest.** However, the con-
flict here is not really the source of payment but, rather, the
locus of control over hiring and firing. Having the medical
committee hire and review the doctors and athletic train-
ers and determine their level of compensation is enough to
manage the structural conflict of interest; it ensures that
the Head Players’ Doctor has every reason to be concerned
only about the players interests. Consequently, it does not
seem necessary to introduce the logistical complexity of
having a third party pay the Players’ Medical Staff.

From the clubs, at least three other objections might
arise. First, they might object to having to retain their own
doctors (in some capacity) and perhaps additional special-
ists. Currently, clubs typically pay for two levels of care:
the primary care by the club doctor and a second opinion
obtained by the player.®! Our proposed structure creates a
potential third layer of medical examination, that of the
Club Evaluation Doctor. Nevertheless, we disagree with
this objection, for several reasons. First and foremost, our
proposed structure is essential for players to receive mini-
mally conflicted health care. Second, with a Head Players’
Doctor who is entirely devoted to the player’s interests,
players should have an increased level of trust in their
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primary level of care, which can decrease the need (and
cost) of second opinions (although we recognize we may
not conclusively know the effect on the bottom line until
after the system is implemented). Third, clubs would also
benefit from our recommended arrangement because they
would have a Club Evaluation Doctor entirely devoted to
the club’s interests. Finally, at least under the current CBA,
some of the costs of medical care, including physical ex-
amination costs, are paid for at least partially out of the
players’ share of revenue.®* Any additional costs for player
health care only decrease the amount of money available to
players in salary.®

Second, clubs might object that players already have
access to their own doctors, second-opinion doctors, and
the surgeon of their choice. This is correct, but the level of
access to these alternative doctors as compared to the cur-
rent club doctors is dramatically different. Given the time
demands placed on them by the club, travel schedules, and
movement between clubs, it is far easier (and more realistic)
for players to receive medical care at the club facility from
the club doctor now—or the Players’ Medical Staff under
our proposed arrangement. Additionally, players’ personal
doctors and second-opinion doctors are not there on the
sidelines of games when important medical decisions are
often made. Finally, under our recommendation, the Head
Players’ Doctor would have control over whether a player
plays, which is not an authority that a player’s personal or
second-opinion doctor could have.

Third, clubs might believe that coaches and club ex-
ecutives need to be able to speak directly to the Players
Medical Staff to be able to properly understand a player’s
condition and limitations. We recognize this concern and
acknowledge that the proposed Player Health Report is
a substantial departure from existing practices, whereby
athletic trainers communicate regularly with the coaches
and general manager. Consequently, we understand that
there will be resistance to change and legitimate logisti-
cal challenges in transitioning to a new set of protocols.
Nevertheless, we believe that clubs could adjust to a new
structure. Ultimately, with the help of existing NFL club
doctors and athletic trainers, the proposed Player Health
Report could be crafted and implemented so that it pro-
vides clubs with the information they need to evaluate a
player’s fitness to play. Additionally, to the extent that clubs
believe they need additional clarification, the new Club
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Athletic

-~ -
Q&Q Second Opinion e e

Doctors

Club
@ Neutral Doctors Doctors

 a ¥
m Personal Doctors

Evaluation Doctor could communicate with the Head
Players’ Doctor or athletic trainers or could examine a
player directly, as appropriate.®

Outside of the player- and club-centric perspectives,
there might be other concerns with our recommended ap-
proach. The Head Players’ Doctor might be a fan of the
club or might idolize the players in some way, and either
attachment could affect the care and advice provided to
the player. This is an issue the medical committee would
have to evaluate. Additionally, players can always hide their
conditions in efforts to convince the Head Players’ Doctor
to permit them to play. Nevertheless, we believe that this
recommendation could substantially resolve the major
concern about the current club doctor arrangement—the
problem of dual loyalty and structural conflict of interest—
by providing players with a medical staff that has only the
interests of the players in mind. The Head Players’ Doctor
would be almost entirely separated from the club and the
pressures implicit in being employed by the club while be-
ing held accountable to a neutral medical committee. At
the same time, our recommendation does not interfere
with the clubs’ legitimate interests. For these reasons, we
believe that this recommendation is critical to improving
player health and among the most important set forth in
our report “Protecting and Promoting the Health of NFL
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Players.” Accordingly, it and all of its intricacies should be
set forth in the CBA.

From the Club Medical Staff to the
Microenvironment Affecting Player Health

In this article, we have homed in on the responsibilities of
and recommendations about one group of stakeholders
with an obvious and essential role in protecting and pro-
moting player health. But the medical staff is far from the
only stakeholder capable of making a positive difference.
Indeed, the more detailed and comprehensive “Protecting
and Promoting the Health of NFL Players” from which
this discussion of club doctors is derived aims to answer
some broader questions: Who is responsible for the health
of NFL players, why, and what can be done to promote
player health? To date, there has been no broad analysis of
the various stakeholders that may influence player health,
nor any systematic analysis of their existing or appropriate
legal and ethical obligations. However, this sort of under-
taking is essential to uncovering areas in need of improve-
ment and making clear that the responsibility for player
health falls on many interconnected stakeholders that must
work together to protect and support players.

In addition to club doctors, who are these stakehold-
ers? Players are, of course, the center of the universe in any
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analysis of player health. After all, it is they who make
many of the key decisions that can protect and promote
their health, or fail to do so. But it is often not as simple
as saying, “If you're hurt, don’t play,” or, “If youre worried
about the risks, find something else to do.” The sorts of
constraints faced by players include not only the kinds of
limitations we all face as imperfect decision-makers—for
example, biases that lead us to believe that statistical pre-
dictions about unpleasant outcomes will not apply to us or
to give more weight to our current needs and desires than
to those of our future selves—but also financial, legal,
and social structures that may constrain or shape available
decisions. Players are offered lucrative but tenuous con-
tracts; they may feel pressure from teammates, coaches,
fans and others; and they often love the game, regardless
of physical limitations or consequences. None of this is to
suggest that professional players are not competent moral
agents, making voluntary decisions to play football. They
certainly are. Still, improving the background circum-
stances that influence their decisions—and that differ for
each player—can be a good idea. Thus, while we recognize
that players surely bear responsibility for their own health,
in many cases players cannot protect and promote their
health entirely on their own, nor may they treat health as
their unyielding primary goal.

Although the competitive nature of the game and the
limited available roster spots are inherent features that will
not change, players need a structure that helps them make
decisions that advance their own interests, as they define
those interests. They need accurate information (yet this
has not always been available, and significant uncertainties
in available scientific data remain),* unconflicted practi-
tioners and advisors, social support and safety nets when
they make choices that turn out poorly, easily accessible
opportunities to prepare for life after football, and a cul-
tural shift toward greater respect for and understanding of
players who take steps to protect their health. On top of
all this, occupational safety and health laws in the United
States prevent individuals from consenting to any work-
place risk they may be willing to accept.®® Instead, em-
ployers are required to take various steps to protect against
such risks. As discussed in further detail in “Protecting and
Promoting the Health of NFL Players,” it is clear from
both legal and ethical perspectives that respect for indi-
vidual autonomy in the face of even substantial risks must
be paired with reasonable efforts by the NFL and others to
abate risk exposure.

Thus, while recognizing a critically important role for
players, we also view a variety of additional stakeholders
who can be key influences, for good or for bad, on player
health. In our view, the key stakeholders are the players
themselves, the club doctors, athletic trainers, second-
opinion doctors, neutral doctors, personal doctors, the
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NFL, the NFLPA, the various NFL clubs, coaches, other
club employees, equipment managers, contract advisors,
players’ financial advisors, family members, officials,
equipment manufacturers, the media, fans, and NFL busi-
ness partners (see figure 1).

This list of stakeholders incorporates three subsets:
those who directly affect player health, for example, as
employers or caregivers; those who reap substantial finan-
cial benefits from players’ work; and those who have some
capacity to influence player health. The result is a com-
plex web that must be examined to improve player health.
Some aspects of this larger web are especially important.
Medical sponsorships (in which doctors advertise their re-
lationships with the club) and prescription and painkilling
drug practices warrant close analysis, for example.

These issues are discussed fully in “Protecting and
Promoting the Health of NFL Players.” Here, we have
focused on the structure in which club doctors provide
care. This structure—which is flawed even in the absence
of ethical lapses by any individual club doctor—may sub-
stantially contribute to player health concerns. The CBA,
existing ethical standards, and current laws do not ad-
equately address the structural conflicts because they do
nothing to address the problem that club doctors wear
two hats, providing services simultaneously to players and
clubs. Our recommendation to separate these two roles
currently played by club doctors and to establish a new
group of medical professionals dedicated exclusively to
players can resolve the structural problems in a major way
while being responsive to practical realities.
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