Protecting and Promoting the

Health of NFL Players:

Legal and Ethical Analysis and Recommendations

Christopher R. Deubert
I. Glenn Cohen

Rl THE FOOTBALL PLAYERS Holly Fernandez Lynch
H E A LT H S T U DY Petrie-Flom Center for Health Law

AT HARVARD UNIVERSITY Policy, Biotechnology, and Bioethics

Harvard Law School

November 2016







Protecting and Promoting the

Health of NFL Players:

Legal and Ethical Analysis and Recommendations

Christopher R. Deubert
|. Glenn Cohen
Holly Fernandez Lynch

Petrie-Flom Center for Health Law Policy, Biotechnology, and Bioethics

Harvard Law School

November 2016




a e

JJJ_.J,'/;.AJ J'
J-—’ SR S ;J.-_

" TABLE OF CONTENTS

T ) 2 O D = Yy D D N D A 2 A D N R R R A S N O

About the AUThOrS . . . . e e 8
ACKNOWIEdgMENTS. . . o e e e 9
Ensuring Independence and Disclosure of Conflicts. . . . ...... ... ... .. ... ... .. ... 10
EXecUtive SUMMaAry . ... e 12
Preface: The Football Players Health Study at Harvard University . . ....................... 24
INtrOdUCHION . . . o e 27
A. The Public Debate Surrounding the Health of NFLPlayers . . ...................... 27
B. Risks and AUTONOMIY. . ...t e e e e 30
. AUIBNCE. . ..t e e 32
D. Goals @and ProCess . . . . .o u it e 33
E. The Collective Bargaining Agreement (CBA) .. ... 38
F. A Brief History of the NFL's and NFLPA's Approaches to Player Health .............. 39
G. Dispute ResolUtion . . ... ... o e 40
H. Scopeofthe Report . . ... .. e e e 41
Guiding Ethical PrinCiples . . .. ..ot e 46
A. Existing General PrinCiples. . ... ... e 46
B. Generating Specific Ethical Principles to Promote NFL Player Health. ... ............ 48
Stakeholders . . ... . e 54
PART 1: PLAYERS . . . ... 57
Chapter 1: Players. . . ... .. e e e e 59
A, BacKground . . ... . e 60
B. Current Legal Obligations and Ethical Codes. . .. ....... ... . .. 69
C. Current Practices . . . ... .o e 72
D. Enforcement of Legal and Ethical Obligations . . . ........... ... .. ... 75
E. Recommendations Concerning Players. . ........... ... 77
PART 2: THE MEDICAL TEAM . ... ... e 87
Chapter 2: Club DOCtOrS. . . ... ... e e 89
A, Background . . ... e e e e e 90
B. Introduction to Current Legal Obligations and Ethical Codes ... ................... 95
C. Current Legal Obligations and Ethical Codes When Providing Services to Player . . . ... 98
D. Current Legal Obligations and Ethical Codes When Providing Services to Club. . . . . .. 106
E. Additional Ethical Obligations. .. ... ... . . e 109
FooCurrent PractiCes . . .. ..ot e 110
G. Enforcement of Legal and Ethical Obligations . . .. ....... ... ... ... .. ... ..... 119
H. Recommendations Concerning ClubDoctors .. ......... ... ... 124
I. The Special Case of Medications. . ........ ... ... e 142



I 4\ Protecting and Promoting the Health of NFL Players

Chapter 3: Athletic Trainers . . . ... ... .. .. e e 159
A, Background . . ... e e e 160
B. Current Legal Obligations. . . .. ... ... it e 162
C. Current Ethical Codes. . . . ... . it e 164
D. Current PractiCes . . ... .ot 167
E. Enforcement of Legal and Ethical Obligations ... ........... ... ... .. ot 169
F. Recommendations Concerning Athletic Trainers. .. ........ ... ... .. .. .. 173
Chapter 4: Second OpinionDoctors . . ............ ... .. . i 179
A, Background . . ... e e e 180
B. Current Legal Obligations. . . . ... .. i e 180
C. Current Ethical Codes. . . . ... . it e 180
D. Current PractiCes . . .. ..ottt 181
E. Enforcement of Legal and Ethical Obligations ... ........... .. ... ... . .. .o ... 182
F. Recommendations Concerning Second Opinion Doctors. . ...................... 183
Chapter 5: Neutral Doctors . ... ... ... . i et i e i e 185
A BacKground . . ... e e 186
B. Current Legal Obligations. . . . ... .ot e 187
C. Current Ethical Codes. . . . ... oot e e e e 188
D. Current PractiCes . . .. ..ot 188
E. Enforcement of Legal and Ethical Obligations .. ........... ... ... . . .. 188
F. Recommendations Concerning Neutral Doctors . .. ......... ... ..o oL, 190
Chapter 6: Personal Doctors . . ... ... ... . . i e e 193
A, BacKground . . ... e 194
B. Current Legal Obligations. . . ... e e et e 194
C. Current Ethical Codes. . . . ... .ot e 194
D. Current PractiCes . . .. ..ot e 194
E. Enforcement of Legal and Ethical Obligations .. ........... ... ... . .. it 195
F. Recommendations Concerning Personal Doctors. .. ......... ..o, 196
PART 3: THE NFL, NFLPA, ANDNFLCLUBS.................. ... ... ......... 199
Chapter 7: The NFL and NFLPA . . . ... ... . e e 201
A. Backgroundonthe NFL . ... ... . ... e 202
B. Background onthe NFLPA . .. ... . e e e 204
C. A History of the NFL's and NFLPA's Approaches to Player Health. .. .. ............. 204
D. Current Legal Obligationsof the NFL. . ... ... ... i e 213
E. Current Ethical Codes Relevanttothe NFL ... ... ... ... ... . ... . . . . ... 217
F. Current Practices of the NFL . ... ... . e et 217
G. Enforcement of the NFL's Legal and Ethical Obligations . .. ...................... 221
H. Current Legal Obligations of the NFLPA. . . . . ... ... . . . i e 223
I.  Current Ethical Codes Relevanttothe NFLPA. . . ... ... ... . . i, 224
J. Current Practices of the NFLPA . . .. . ... . . e 225
K. Enforcement of the NFLPA’s Legal and Ethical Obligations. .. .................... 228
L. Recommendations Concerning The NFLand NFLPA . ........ ... ... . ... ... ... 230



Table of Contents 5.

Chapter 8: NFL Clubs . . . . ... .. . e e e e 255
A, Background . . ... e e e e 256
B. Current Legal Obligations. . . .. ... ... i e 256
C. Current Ethical Codes. . . . ... . it e 260
D. Current PractiCes . . ... .ot e 260
E. Enforcement of Legal and Ethical Obligations ... ........... ... ... .. ot 260
F. Recommendations Concerning NFLClubs . ......... ... ... . . .. 264
PART 4: NFL CLUB EMPLOYEES ......... ... .. .. ... 269
Chapter 9: Coaches . ........ .. .. . . e e e 271
A, Background . ... e e e e 272
B. Current Legal Obligations. . . .. ... ... 273
C. Current Ethical Codes. . . . ... . it e 274
D. Current PractiCes . . ... .ot e 275
E. Enforcement of Legal and Ethical Obligations ... ............ ... ... . ot 277
F. Recommendations Concerning Coaches. ........... ... ... 280
Chapter 10: Club Employees . . . ... e e i e i e e 285
A, Background . . ... e e e 286
B. Current Legal Obligations. . . . ... .. e 287
C. Current Ethical Codes. . . . ... . it e 287
D. Current PractiCes . . .. ..ot e 287
E. Enforcement of Legal and Ethical Obligations ... .......... .. ... ... ... o ... 289
F. Recommendations Concerning Club Employees. .. .......... ... . ... .. . o... 290
Chapter 11: Equipment Managers. . . ... ... it i e i 293
A BacKground . . ... e 294
B. Current Legal Obligations. . . . ... ..ot e 294
C. Current Ethical Codes. . . . ... oot e e e e e 294
D. Current PractiCes . . .. ..ot e 295
E. Enforcement of Legal and Ethical Obligations .. ........... ... ... . .. it 296
F. Recommendations Concerning Equipment Managers. ... ....................... 298
PART 5: PLAYER ADVISORS . . .. ... .. 301
Chapter 12: Contract Advisors (aka “Agents™). ... ........ ... .. i, 303
A BacKgrouNd . . ... e 304
B. Current Legal Obligations. . . . ... ...t e 307
C. Current Ethical Codes. . . . ... oot e e e e e 309
D. Current PractiCes . . .. ..ottt 310
E. Enforcement of Legal and Ethical Obligations .. ........... ... ... .. ... 318
F. Recommendations Concerning Contract Advisors .. ............. ... 319
Chapter 13: Financial Advisors . .. ....... .. ... . i e e 329
A, BacKground . .. ... e 331
B. Current Legal Obligations. . . ... e e e 333
C. Current Ethical Codes. . . . ... .ot e e 335
D. Current PractiCes . . .. ..ottt e 336
E. Enforcement of Legal and Ethical Obligations .. ........... ... ... .. . ... 339
F. Recommendations Concerning Financial Advisors . . . . ....... ..o, 340



I .\ Protecting and Promoting the Health of NFL Players

Chapter 14: Family Members. . . .. ... ... ... e 347
A, Background . . ... e e e e 348
B. Current Legal Obligations. . . .. ... ... i e 349
C. Current Ethical Codes. . . . ..o e e e e e e 350
D. Current PractiCes . . ... .ot e 350
E. Enforcement of Legal and Ethical Obligations ... ........... ... ... .. ot 351
F. Recommendations Concerning Family Members .. .......... ... .. .. ... ... .... 352
PART 6: OTHER STAKEHOLDERS. .. ... ... .. ... ... . . ... 355
Chapter 15: Officials . . . . ... .. ... e 357
A, Background . ... . e e e e 358
B. Current Legal Obligations. . . .. ... ... it e 358
C. Current Ethical Codes. . . ... it e e e e e e 359
D. Current PractiCes . . ... .ot e 359
E. Enforcement of Legal and Ethical Obligations . .............. ... ... ... o .t 360
F. Recommendations Concerning Officials . ............. ... . ... . . . . i, 361
Chapter 16: Equipment Manufacturers. . . . .......... ... ... ... .. . . . . i i 363
A, Background . . ... e e e 364
B. Current Legal Obligations. . . . ... .o e 365
C. Current Ethical Codes. . . ... i e e e e 367
D. Current PractiCes .. ... ..o e e e 367
E. Enforcement of Legal and Ethical Obligations .. ........... .. ... ... . ot 368
F. Recommendations Concerning Equipment Manufacturers. ... ................... 370
Chapter17: The Media . . ... ... . . i e e i e e e i 373
A BacKground . . ... e 374
B. Current Legal Obligations. . . . ... ..ot e 376
C. Current Ethical Codes. . . . ... oot e e e e e 376
D. Current PractiCes . ... ..o e e e 376
E. Enforcement of Legal and Ethical Obligations .. ........... ... ... . .. 379
F. Recommendations Concerningthe Media. . ... ........ ... . ... . . ... 380
Chapter 18: Fans . . .. ... ... e e 385
A, BacKground . .. ... e 386
B. Current Legal Obligations. . . ... oo e e et e e 387
C. Current Ethical Codes. . . . ... .ot e e e 388
D. Current PractiCes . ... ..o e e e 388
E. Enforcement of Legal and Ethical Obligations .. ........... ... ... . .. .. 390
F. Recommendations Concerning Fans. . ... ...t e 391
Chapter 19: NFL Business Partners . ........... ... .. . . . . i, 395
A, Background . .. ... e 396
B. Current Legal Obligations. . . ... .o e et e 398
C. Current Ethical Codes. . . . ... . it e 398
D. Current Practices . ... .. o e e 399
E. Enforcement of Legal and Ethical Obligations . . . ........ ... ... . ... . ... 400
F. Recommendations Concerning NFL Business Partners ......................... 401



Part 2 \ Chapter 2 \ Club Doctors 7.

PART 7: OTHER INTERESTED PARTIES .. .. .. ... ... . . ...
The NCAA . . e e
YOULh LEagUES . ..\ttt et e e e e
GOVEINMENES . . .o e
Workers’ Compensation Attorneys. . ... e e

SUEE

Health-Related Companies . ........... . e
CONCIUSION. . ..t e e

APPENDICES . ... .. .
Appendix A: Concussion Protocol. . ... ... e
Appendix B: Summary of Health-Related Changes to the Collective Bargaining Agreements . .
Appendix C: Summary of Collectively Bargained Health-Related Programs and Benefits. . . . ..
Appendix D: Summary of Programs Offered By NFL’s Player Engagement Department. . .....
Appendix E: Summary of Programs Offered By the NFLPA . ... ... .. ... . .. ...
Appendix F: Article 39 of The 2011 Collective Bargaining Agreement —

Players’ Rights To Medical Care and Treatment ... ... ... .. i
Appendix G: Model Article 39 of the Collective Bargaining Agreement —

Players’ Medical Care and Treatment . . . .. .. ... e e
Appendix H: Medical Malpractice Cases Against Club Doctors. . ............ ... ... .....
Appendix I: History of Health-Related NFL Playing Rules Changes. . .....................
Appendix J: Timeline of Equipment-Related Events And Policies . .......................
Appendix K: Players’ Options to Enforce Stakeholders’ Legal and Ethical Obligations........
Appendix L: Authorization for Use and Disclosure Of Records and Information .............
Appendix M: Authorization for Release and Disclosure of Medical & Mental Health Records.. . .
Appendix N: Reviewers of This Report . . ... .. e



- 8. \ Protecting and Promoting the Health of NFL Players

ABOUT THE AUTHORS

P |

Christopher R. Deubert is the Senior Law and Ethics Associate for the Law and Ethics Initiative

of The Football Players Health Study at Harvard University. Previously, Deubert practiced commer-
cial litigation, sports law, securities litigation, and labor/employment litigation at Peter R. Ginsberg
Law, LLC f/k/a Ginsberg & Burgos, PLLC in New York City. His sports practice focused primarily
on representing National Football League (NFL) players in League matters, including appeals for
Commissioner Discipline, under the NFLs Policy and Program on Substances of Abuse and under the
NFLs Policy on Anabolic Steroids and Related Substances (now known as the Policy on Performance-
Enhancing Substances), and related litigation. Deubert also previously worked for Sportstars, Inc., one
of the largest NFL-player representation firms, performing contract, statistical, and legal analysis, and
he performed similar work during an internship with the New York Jets. Deubert graduated with a
joint J.D./M.B.A. degree from Fordham University School of Law and Graduate School of Business in
2010, and a B.S. in Sport Management from the University of Massachusetts in 2006.

I. Glenn Cohen is a professor at Harvard Law School; Faculty Director of the Petrie-Flom Center for
Health Law Policy, Biotechnology, and Bioethics; and, Co-Lead of the Law and Ethics Initiative of
The Football Players Health Study. His award-winning work at the intersection of law, medicine, and
ethics—in particular, medical tourism and assisted reproduction—has been published in leading jour-
nals, such as the Harvard Law Review, Stanford Law Review, New England Journal of Medicine,
Journal of the American Medical Association, American Journal of Bioethics, and American Journal
of Public Health. He was previously a fellow at the Radcliffe Institute for Advanced Study and a
faculty scholar in bioethics with the Greenwall Foundation. He is the author, editor, and/or co-editor
of several books from Oxford, Columbia, John Hopkins, and MIT University Presses. Prior to join-
ing the Harvard faculty, Cohen served as a clerk to Chief Judge Michael Boudin, United States Court
of Appeals for the First Circuit, and as an appellate lawyer in the Civil Division of the Department

of Justice. He graduated from the University of Toronto with a B.A. (with distinction) in Bioethics
(Philosophy) and Psychology and earned his J.D. from Harvard Law School.

Holly Fernandez Lynch is Executive Director of the Petrie-Flom Center for Health Law Policy,
Biotechnology, and Bioethics; Faculty at the Harvard Medical School Center for Bioethics; and,
Co-Lead of the Law and Ethics Initiative of The Football Players Health Study. Her scholarly work
focuses on the regulation and ethics of human subjects research and issues at the heart of the doctor-
patient relationship. Her book, Conflicts of Conscience in Health Care: An Institutional Compromise,
was published by MIT Press in 2008; she is also co-editor with 1. Glenn Cohen of Human Subjects
Research Regulation: Perspectives on the Future (MIT Press 2014), and FDA in the 21st Century:
The Challenges of Regulating Drugs and New Technologies (Columbia University Press 2015). Lynch
practiced pharmaceuticals law at Hogan & Hartson, LLP (now Hogan Lovells), in Washington, D.C.,
and worked as a bioethicist in the Human Subjects Protection Branch at the National Institutes of
Health’s Division of AIDS. She served as senior policy and research analyst for President Obama’s
Commission for the Study of Bioethical Issues. Lynch is currently a member of the Secretary’s
Advisory Committee on Human Research Protections at the U.S. Department of Health and Human
Services. She graduated Order of the Coif from the University of Pennsylvania Law School, where

she was a Levy Scholar in Law and Bioethics. She earned her master’s degree in bioethics from the
University of Pennsylvania’s School of Medicine, and her B.A. with a concentration in bioethics, also
from the University of Pennsylvania.



Acknowledgments 9. |

ACKNOWLEDGMENTS

First, the authors would like to thank the staff and research assistants who assisted in the creation
of this Report: Thomas Blackmon; Laura Escalona; Elizabeth Guo; Elisa Hevia; Gabrielle Hodgson;
Cristine Hutchison-Jones; Jason Joffe; Jose Lamarque; Justin Leahey; Jodie Liu; Sheila Meagher;
Jennifer Mindrum; Scott Sherman; Lauren Taylor; and, Valerie Wood. These individuals assisted
with a variety of administrative and research tasks, including fact-checking the Report in its entirety.
Particular thanks are due to Justin Leahey, Project Coordinator for the Law & Ethics Initiative of
The Football Players Health Study, who provided important administrative and research assistance
throughout the creation of the Report.

Second, the authors would like to thank the members of its Law & Ethics Advisory Panel for their
comments and guidance during the creation of this Report: Nita Farahany; Joseph Fins; Ashley
Foxworth; Walter Jones; Isaiah Kacyvenski; Bernard Lo; Chris Ogbonnaya; and, Dick Vermeil.

Third, the authors would like to thank the peer reviewers of this Report who provided valuable
comments during the editing process: Andrew Brandt; Gabriel Feldman; Michelle Mello; Matt
Mitten; William Sage; Paul Wolpe; and, Cindy Chang. In particular, we would like to thank Professor
Feldman, who served as the “lead” peer reviewer, ensuring the thoroughness and appropriateness of
our peer review process. Additional information about Professor Feldman’s review is contained in
Appendix O.

Fourth, the authors would like to thank the professors and academic professionals who reviewed and
provided comments for parts of this Report: Peter Carfagna; John Goldberg; Michael Gusmano; John
Hoberman; Howell Jackson; Vivek Krishnamurthy; Karen Maschke; Christopher Robertson; Rachel
Sachs; Mildred Solomon; Holger Spamann; and, Mindy Roseman.

Fifth, the authors would like to thank the professionals who helped finalize this Report: Lori
Shridhare from The Football Players Health Study at Harvard University; Kathi Hanna, who pro-
vided proofreading and editing services; and, Fassino/Design, Inc., which designed and formatted
the Report.

Finally, the authors would like to thank the stakeholders, organizations, and individuals working in
and around the NFL who agreed to be interviewed and/or otherwise provided relevant information
for this Report. In the Introduction and in the relevant chapters we provide more detail regarding the
stakeholders, organizations, and individuals who were interviewed and/or otherwise provided rel-
evant information. Their cooperation was essential to the accuracy, fairness, and comprehensiveness
of this Report. Additional information about the creation and review of this Report is contained in
Appendix N.



10. \ Protecting and Promoting the Health of NFL Players

ENSURING INDEPENbENCE AND DISCLOSURE OF CdNFLICTS

The 2011 Collective Bargaining Agreement between the
National Football League Players Association (NFLPA)
and the National Football League (NFL) set aside funds
for medical research. The NFLPA directed a portion of
those funds to create The Football Players Health Study
at Harvard University, of which this Report is a part.
Our analysis has been independent of any control by the
NFLPA, the NFL, or any other party; this independence
was contractually protected in Harvard’s funding agree-
ment with the NFLPA. Per that contract, the NFLPA was
only entitled to prior review of the Report to ensure that no
confidential information was disclosed.?

This report is the principal component of the Law and
Ethics Initiative of The Football Players Health Study at
Harvard University. Additional background information
about The Football Players Health Study is provided in the
Preface. We provide more specific information about the
Law and Ethics Initiative here.

The Statement of Work agreed to between the NFLPA and
Harvard included as one of the Law and Ethics Initiative’s
projects to “Develop Ethical Framework and Accountabil-
ity Structure for Player Health and Welfare.” More specifi-
cally, Harvard described the work to be done as follows:

We will conduct a research project regarding the
relative primacy of players’ health among poten-
tially competing goals, and clarifying the roles

of medical staff and healthcare providers, team
owners, pre-professional schools and institutions
(e.g., college, high school, Pop Warner, etc.), equip-
ment manufacturers and suppliers, the media, and
players themselves in protecting and advancing
player health and welfare. More specifically, we
will create recommendations applicable to each

of these parties, supported for the first time by an
overarching ethical framework and accountability
structure for player health and welfare. We will
also generate recommendations toward a prelimi-
nary baseline set of legally and ethically relevant
protections that ought to be afforded to all players.

a The applicable contract language provides that the NFLPA is permitted to review
publications 30 days in advance “for the sole purpose of identifying any unauthor-
ized use of Confidential Information.”

This project description was intended to be preliminary.
The actual scope of the final Report developed over time,
as expected, as the result of considerable research, internal
discussion, and conversations with experts. Beyond agree-
ing to the Statement of Work, the NFLPA did not direct the
scope or content of this Report.

As is typical with sponsored research, we provided periodic
updates to the sponsor in several formats. Pursuant to the
terms of Harvard-NFLPA agreement, the NFLPA receives an
annual report on the progress of The Football Players Health
Study as well as one Quad Chart progress report each year.
Additionally, on two occasions (August 22, 2014, and Janu-
ary 23, 2015), we presented a summary of the expected scope
and content of the Report to The Football Players Health
Study Executive Committee, comprised of both Harvard and
NFLPA personnel. Those meetings did not alter our approach
in constructing the Report, the conclusions reached, or the
recommendations made. Indeed, the only comment from the
Executive Committee meetings that resulted in a change to
the content of the Report was the suggestion at the begin-
ning of the writing process to include business partners as a
stakeholder, which we agreed was important.

In the Introduction, Section (D)(2): Description of Legal
and Ethical Obligations, we discuss our research process for
the Report. Additional information about our communica-
tions with the NFLPA and NFL is also relevant here. Dur-
ing the course of our research, we had multiple telephone
and email communications with both NFLPA and NFL
representatives to gain factual information. As will be indi-
cated where relevant in the Report, sometimes the parties
provided the requested information and sometimes they did
not. These communications were not about the progress,
scope, or structure of our Report.

We also concluded that it was essential to allow for substan-
tive review of the Report by applicable stakeholders, includ-
ing the NFLPA and NFL. This was necessary to ensure that
we have fully accounted for the realities at hand, avoided
factual errors, and fairly considered all sides. Accordingly, we
provided each stakeholder group discussed in this Report and
that has a clearly identified representative the opportunity to
review the parts of this Report applicable to them (in draft
form). A list of the stakeholders that reviewed the Report
appears in Appendix N. Stakeholders had the opportunity to



identify any errors, provide additional information, comment
on what we planned to expect from them going forward, and
raise further suggestions or objections. Sometimes these com-
ments led to valuable changes in the Report. Other comments
we found unpersuasive, and did not result in any changes.
While both the NFLPA and NFL provided comments on

the Report, it is critical to recognize that no external party,
including the NFLPA and NFL, had the ability to direct or
alter our analysis or conclusions. Finally, as part of our effort
to collaboratively engage with key stakeholders, we invited
both the NFLPA and NFL to write a response to the Report,
which we offered to publish on The Football Players Health
Study website alongside the Report. The NFL took us up on
this offer while the NFLPA did not.

As an additional check on our independent analysis, we
engaged a Law and Ethics Advisory Panel (LEAP) with
expertise in health law, bioethics, and player issues to review
our work, comprised of several academics, players, a player
family member, and a retired NFL coach. Additional infor-
mation about the LEAP, its members, and its role in review-
ing the Report is included in Appendix N. We consulted
with the LEAP early in the drafting process for the Report,
and members were given the opportunity to comment on its
organization, selection of stakeholders, and relevant ethical
principles. The LEAP also had the opportunity to review a
complete draft of the Report and provide detailed feedback.

In addition, we subjected the draft Report to robust peer
review by outside experts. We engaged six independent
experts in fields relevant to the Report to review it for
accuracy, fairness, comprehension, and its ability to posi-
tively affect the health of NFL players. Additional informa-
tion about the reviewers and review process is included in
Appendix N. None of these individuals had any declared
conflicts of interest. To ensure that we carefully consid-
ered the comments of the reviewers and made appropri-
ate changes, we also retained Gabriel Feldman, Associate
Professor of Law and Director, Sport Law Program, Tulane
University Law School, to serve as a lead peer reviewer.
Professor Feldman reviewed the Report and provided
comments, while also reviewing the comments of the other
reviewers and any changes made by us in response to their
comments. Professor Feldman’s role and approval of the
review process is further provided in Appendix O.

Finally, the Report’s content is solely the responsibility of
the authors and does not represent the official views of the
NFLPA or Harvard University.

b In declining the opportunity to write a response, the NFLPA stated as follows:
“[O]ur primary objective in funding Harvard is to advance independent research on
the many complex issues facing our members. Harvard’s publications further that
objective without formal comment by the PA.”
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EXECUTIVE SUMMARY

1) INTRODUCTION

Who is responsible for the health of NFL players, why, and
what can be done to promote player health? These are the
fundamental questions motivating this Report, authored by
members of the Law and Ethics Initiative of The Football
Players Health Study at Harvard University.¢

To date, there has been no comprehensive analysis of the uni-
verse of stakeholders that may influence NFL player health,
nor any systematic analysis of their existing or appropriate
legal and/or ethical obligations. This sort of undertaking,
however, is essential to uncovering areas in need of improve-
ment and making clear that the responsibility for player
health falls on many interconnected groups that must work
together to protect and support these individuals who give
so much of themselves—not without benefit, but sometimes
with serious personal consequences—to one of America’s
favorite sports. It is critical to address the structural and
organizational factors that shape the environment in which
players live and work. Moreover, acknowledging a variety of
potentiality relevant background conditions is an essential
and complementary approach to clinical interventions for
improving player health.

In identifying the universe of appropriate stakeholders

and making recommendations regarding player health, we
have taken as our threshold the moment that a player has
exhausted or foregone his remaining college eligibility and
has taken steps to pursue an NFL career. From that point
on what needs to happen to maximize his health, even after
he leaves the NFL? We have selected this timeframe not
because the health of amateur players—those in college,
high school, and youth leagues—is secure or unimport-
ant. Instead, the reason is largely pragmatic: there is only

d This Report is part of The Football Players Health Study. The 2011 Collective Bar-
gaining Agreement (CBA) between the NFL and NFLPA allocated funds for research,
and in 2014, the NFLPA and Harvard University entered into an agreement to create
and support The Football Players Health Study using a portion of these funds. The
contract governing this project protects our academic integrity as researchers;
no external party has any editorial control over our work. A version of this Report
was shared with the NFLPA, the NFL, and other stakeholders prior to publication.
The NFLPA was treated the same as other stakeholders, with the exception of a
contractually guaranteed 30-day review to ensure that we did not use any confi-
dential information. We considered all feedback provided to us from all stakehold-
ers but retained final editorial control. The content is solely the responsibility of
the authors and does not necessarily represent the official views of the NFLPA or
Harvard University.

so much any one report can cover, and adding in-depth
analysis of additional stakeholders such as the NCAA,
youth leagues, and parents would confuse an already
complicated picture.

We recognize that what happens at the professional level
can have a trickle-down effect on the culture of football
across the board, and also that some amateur players may
be taking health risks in hopes of eventually reaching the
NFL, even when that may be highly unlikely. Moreover,
we acknowledge that the legal and ethical issues that arise
with regard to individuals who are not competent to make
their own decisions (e.g., children) are substantially more
difficult. Nonetheless, our goal with this Report, prompted
by the limited scope of the request for proposals for this
project and in part by the fact that further analysis will be
possible by others, is to address the already complicated set
of factors influencing the health of NFL players, current,
future, and former.

This Report has four functions. First, to identify the various
stakeholders who influence, or could influence, the health
of NFL players. Second, to describe the existing legal and
ethical obligations of these stakeholders in both protecting
and promoting player health. Third, to evaluate the
sufficiency of these existing obligations, including enforce-
ment and current practices. And fourth, to recommend
changes grounded in that evaluation for each of the
identified stakeholders.

The issues at hand are complex and nuanced. Consequently,
we urge readers to read the entire Report, or at least the
Introduction and those chapters of particular interest. In
this Executive Summary, we provide only a short synopsis
of some of the key issues discussed in the Report.

In the remainder of this Introduction, we describe the
definition of “health” used to focus the Report, discuss the
ethical principles that guided our analysis, and identify the
stakeholders discussed in the Report. In the second part

of this Executive Summary, we summarize our discussion
of the most stakeholders discussed in the Report (play-
ers, club doctors, the NFL, and the NFLPA), including
highlighting major recommendations. Then, in the third
part of this Executive Summary, we briefly discuss the
other stakeholders analyzed in the Report and important



recommendations concerning them. Lastly, we conclude
with some final recommendations.

Before continuing with the Introduction, we provide a list
of our “Top 10” recommendations; those recommendations
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that, if implemented, could have the most meaningful and
positive impact on player health. Additional information
on these recommendations, including explanations of their
significance, is provided in the full Report.

Top 10 Recommendations

1. The current arrangement in which club (i.e., “team”) medical
staff, including doctors, athletic trainers, and others, have
responsibilities both to players and to the club presents an
inherent conflict of interest. To address this problem and
help ensure that players receive medical care that is as
free from conflict as possible, division of responsibilities
between two distinct groups of medical professionals is
needed. Player care and treatment should be provided
by one set of medical professionals (called the “Play-
ers’ Medical Staff”), appointed by a joint committee with
representation from both the NFL and NFLPA, and evalu-
ation of players for business purposes should be done by
separate medical personnel (the “Club Evaluation Doctor”).
(Recommendation 2:1-A).

2. The NFL and NFLPA should not make player health a subject
of adversarial collective bargaining. (Recommendation 7:1-A).

3. As recommended throughout the Report, various stakehold-
ers (e.g., club doctors, athletic trainers, coaches, contract
advisors, and financial advisors) should adopt, improve and
enforce Codes of Ethics. (Final Recommendation 3).

4. The NFL and NFLPA should continue to undertake and
support efforts to scientifically and reliably establish the
health risks and benefits of playing professional football.
(Recommendation 7:1-B).

A ) Defining Health

Our definition of “health” includes and extends beyond the
sort of clinical measurements that might immediately be
evoked by the phrase. Indeed, the comprehensive mantra of
The Football Players Health Study, “The Whole Player, The
Whole Life,” motivates our definition. “Health” clearly cov-
ers the conventional and uncontroversial reference to free-
dom from physical and mental illness and impairment. But
health is much more than the mere absence of a malady. The
full range of non-medical inputs that can influence health,
also known as the social determinants of health, must also
be considered. These social determinants extend beyond the
sorts of things for which one would seek out a doctor’s care,
and, according to the World Health Organization, include

5. The NFL, and to the extent possible, the NFLPA, should: (a)
continue to improve its robust collection of aggregate injury
data; (b) continue to have the injury data analyzed by quali-
fied professionals; and, (c) make the data publicly available
for re-analysis. (Recommendation 7:1-C).

6. The NFLPA should consider investing greater resources in
investigating and enforcing player health issues, includ-
ing Article 39 of the 2011 CBA [covering players’ rights to
medical care and treatment]. (Recommendation 7:5-A).

7. Clubs and Club medical staff should support players in their
right to receive a second opinion. (Recommendation 4:1-A).

8. Players diagnosed with a concussion should be placed
on a short-term injured reserve list whereby the player
does not count against the Active/Inactive 53-man ros-
ter until he is cleared to play by the Concussion Protocol
(Recommendation 7:1-E).

9. With assistance from Contract Advisors, the NFL, the NFLPA,
and others, players should familiarize themselves with their
rights and obligations under the CBA, including all possible
health and other benefits, and should avail themselves of
applicable benefits. (Recommendation 1:1-A).

10. Players should receive a physical from their own doctor as
soon as possible after each season. (Recommendation 6:1-B).

broadly “the conditions in which people are born, grow, live,
work, and age,” as affected by the “distribution of money,
power, and resources at global, national and local levels.”

Such social determinants are fully at play in the lives of
NFL players. Acknowledging these social determinants of
health allows us to recognize that a set of recommendations
limited exclusively to medical care, medical relationships,
and medical information would not suffice to achieve our
goal of maximizing player health. We cannot focus solely
on avoiding brain injury, protecting joints, and promot-
ing cardiovascular health, for example, but we must also
address wellbeing more generally, which depends on other
factors such as the existence of family and social support,
the ability to meet economic needs, and life satisfaction.
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Thus, for purposes of this Report, health is defined as

“a state of overall wellbeing in fundamental aspects of a
person’s life, including physical, mental, emotional, social,
familial, and financial components.” This definition is pat-
terned on numerous definitions of health, including that of
the World Health Organization. According to our definition,
we make recommendations not only about ways to influence
players’ medical outcomes, but also about ways to positively
influence the role of social determinants of their health.

B ) Guiding Ethical Principles

We identify seven overarching ethical principles to guide
our assessment of all stakeholder responsibilities and to
structure the nature of our recommendations, though we
also offer more tailored ethical analyses for each stake-
holder. Here, we provide an abbreviated discussion of these
ethical principles:

* Respect: The NFL is a business that relies on individuals
who are exposed to health risks, but no stakeholder can treat
players “merely as a means” or as a commodity solely for
promotion of its own goals.

Health Primacy: Avoiding serious threats to player health
should be given paramount importance in every deal-

ing with every stakeholder, subject only to the player’s
Empowered Autonomy.

Empowered Autonomy: Players are competent adults who
should be empowered to assess which health risks they are
willing to undertake, provided they have been given trustwor-
thy, understandable information and decision-making tools,
and the opportunity to pursue realistic alternatives.

Transparency: All parties should be transparent about their
interests, goals, and potential conflicts as they relate to player
health, and information relevant to player health must be
shared with players immediately.

Managing Conflicts of Interest: All stakeholders should take
steps to minimize conflicts of interest, and when they cannot
be eliminated, to appropriately manage them.

Collaboration and Engagement: Protecting and promoting
the health of professional football players depends on many
parties who should strive to act together—and not as adver-
saries—whenever possible to advance that primary goal.

* Justice: All stakeholders have an obligation to ensure that
players are not bearing an inappropriate share of risks and
burdens compared to benefits reaped by other stakeholders.

C ) Stakeholders

Over several months, we conducted a comprehensive
review of the sports law and ethics literature, and had in-
depth conversations with a number of former players and,
where they were willing to speak with us, representatives
of many of the stakeholders we identified as crucial to our
analysis. This allowed us to supplement our existing exper-
tise and understanding to generate a list of 20 stakehold-
ers on whom to focus. The stakeholders discussed in this

Report are:
* Players; ¢ Equipment managers;

 Contract advisors
(aka “agents”);

e Club doctors;

e Athletic trainers;

. ¢ Financial advisors;
» Second opinion doctors;

* Family members;
¢ Neutral doctors;

» Officials;
e Personal doctors;
* Equipment
* The NFL; manufacturers;
* The NFLPA; o The media:
* NFL clubs; ¢ Fans: and
e Coaches;

e NFL business partners.

e Club employees;

Each stakeholder is discussed in its own chapter except the
NFL and NFLPA, which are discussed together in light of
their interdependence.

How did we arrive at this list of stakeholders, and deter-
mine who was and was not a stakeholder within the ambit
of this Report? The key criterion for inclusion was simple:
who (for better or worse) does—or should—play a role
in NFL player health? The answer to that question came
in three parts, as there are individuals, groups, and orga-
nizations who directly impact player health, for example,
as employers or caregivers; those who reap substantial
financial benefits from players’ work; and, those who have
some capacity to influence player health. Stakeholders may
fall under more than one of these headings, but satisfaction
of at least one criterion was necessary for inclusion in this
analysis. The result is an extensive mapping of a complex
web of parties.



2) KEY STAKEHOLDERS

Below, we summarize some of our discussion on those
stakeholders we believe to be the most important: players;
club doctors; the NFL; and, the NFLPA, but the full Report
contains chapters on every stakeholder.

A ) Players

The heart of this Report is about protecting and promot-
ing player health. No one is more central to that goal than
players themselves, and therefore it is important to under-
stand who they are and what they are doing concerning
their own health and the health of their NFL brethren. That
said, it is also important to recognize that players are often
making choices against a constrained set of background
conditions, pressures, and influences—doing so often with
limited expertise and information—all of which impact
their capacity to optimally protect their own health. Thus,
while they are competent adults with a bevy of responsibili-
ties to protect themselves, they cannot do it alone. Players
must be treated as partners in advancing their own health
by offering them a variety of support systems to do so, all
of which will be accompanied by recommendations geared
to other stakeholders.

Significant concerns exist about players’ actions regarding
their own health. Historically, there is considerable evidence
that NFL players underreport their medical conditions and
symptoms to avoid missing playing time or jeopardizing
their position within a club. This behavior is understand-
able, but they may be doing so at great risk. Nevertheless,
we emphasize that the existing data on player health is
incomplete and often unclear, leaving players without suf-
ficient information to make truly informed decisions based
on calculations of risk and benefit.

Our most important recommendation to players is Recom-
mendation 1:1-A: With assistance from contract advisors,
the NFL, the NFLPA, and others, players should familiarize
themselves with their rights and obligations under the NFL-
NFLPA Collective Bargaining Agreement (CBA), includ-
ing all possible health and other benefits, and should avail
themselves of applicable benefits. Our formal interviews,
literature review, and other feedback from stakeholders
revealed that many players are not sufficiently aware of
their rights, obligations, benefits, and opportunities pursu-
ant to the CBA, or do not take full advantage of them even
if they are aware. This prevents players from truly maxi-
mizing their health.
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Other recommendations concerning players are:

e Players should carefully consider the ways in which health
sacrifices now may affect their future health (1:1-B).

* Players should take advantage of opportunities to prepare for
life after football (1:1-C).

e Players should seek out and learn from more experienced
players, including former players, concerning health-related
matters (1:1-D).

* Players should take on a responsibility to one another, to sup-
port one another’s health, and to change the culture for the
better (1:1-E).

* Players should not return to play until they are fit to do
so (1:1-F).

e Players should not sign any document presented to them
by the NFL, an NFL club, or an employee of an NFL club
without discussing the document with their contract advisor,
the NFLPA, their financial advisor, and/or other counsel, as
appropriate (1:1-G).

* Players should be aware of the ramifications of withholding
medical information from the club medical staff (1:1-H).

* Players should review their medical records regularly (1:1-I).

B ) Club Doctors

The 2011 CBA between the NFL and the NFLPA requires
that each club retain a board-certified orthopedic surgeon
and at least one physician board-certified in internal medi-
cine, family medicine, or emergency medicine. All physi-
cians must also have a Certificate of Added Qualification
in Sports Medicine (or be grandfathered in). In addition,
clubs are required to retain consultants in the neurologi-
cal, cardiovascular, nutritional, and neuropsychological
fields. While each club generally has a “head” club doctor,
approximately 175 doctors work with NFL clubs in total,
an average of 5.5 per club. Most (if not all) of the doctors
retained by NFL clubs are members of the National Foot-
ball League Physicians Society (NFLPS), the professional
organization for club doctors.

Club doctors are clearly important stakeholders in player
health. They diagnose and treat players for a variety of
ailments, physical and mental, while making recommenda-
tions to players concerning those ailments. At the same
time, club doctors have obligations to the club, namely to
advise clubs about the health status of players. While play-
ers and clubs share an interest in player health—both
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want players to be healthy so they can play at peak perfor-
mance—there are several areas where their interests may
diverge, such as when a player feels compelled to return to
play from an injury more quickly than is recommended in
order to try and help the club win or, if he does not, poten-
tially have his contract terminated.

Given the various roles just described, it is evident that club
doctors face an inherent structural conflict of interest. This
is not a moral judgment about them as competent profes-
sionals or devoted individuals, but rather a simple fact of
the current organizational structure of their position in
which they simultaneously perform at least two roles that
are not compatible. The intersection of club doctors’ dual
obligations creates significant legal and ethical quandaries
that can threaten player health. Most importantly, the
current structure of NFL club medical staff—how they

are selected, evaluated, and terminated, and to whom they
report—creates an inherent structural conflict of interest
in the treatment relationship and poses concerns related to
player trust, no matter how upstanding or well-intentioned
any given medical professional might be.

The current structure of NFL club
medical staff—how they are selected,
evaluated, and terminated, and to whom
they report—creates an inherent
structural conflict of interest.

To see why there is an inherent structural conflict of inter-
est, consider an analogy in clinical medicine. In the organ
donation process, structural conflicts of interest are avoided
as follows: both law and ethics require two separate care
teams is one to care for dying patients and pronounce them
dead, and one to conduct the transplant and care for the
recipient. If a single medical team served both roles, the
structural problem of dual loyalty to both the dying patient
and the patient in need of transplant would arise, even
though the interests of both parties may conflict. In par-
ticular, the donor has an interest in not being declared dead
prematurely, and the recipient has an interest in the donor’s
death being declared quickly enough so that the organs are
not rendered unusable for transplant.

Note that in the organ context, this bifurcation of roles is
well-established and mandatory. For example, even if an
individual doctor swears that he or she is not influenced in
declaring a donor’s death by the desire to get the patient

an organ, and even though it would be impossible in any
particular case to prove or disprove such influence, this
bifurcation of roles is required. Moreover, anything short of
eliminating such conflict completely would deeply under-
mine the public’s trust and peoples’ willingness to consider
organ donation.

The existing ethics codes and legal requirements are insuf-
ficient to satisfy the goal of ensuring that players receive
the best healthcare possible from providers who are as
free from conflicts of interest as is realistically possible.
Of course, achieving this goal is legally, ethically, finan-
cially, and structurally complicated. In Recommendation
2:1-A, we propose to resolve the problem of dual loyalty
by largely removing the club doctor’s ties with the club
and refashioning the role into one of singular loyalty to
player-patients.

The recommendation is complex and described at length

in the full Report, but the main idea is to separate the roles
of serving the player and serving the club and replace them
with two distinct sets of medical professionals: the “Players’
Medical Staff” (with exclusive loyalty to the player) and
the “Club Evaluation Doctor” (with exclusive loyalty to
the club). The Players’ Medical Staff would be selected and
reviewed by a committee of medical experts jointly selected
by the NFL and NFLPA. The Players’ Medical Staff would
then serve as a champion for player health, while clubs

are free to hire additional medical professionals for their
distinct business needs. Nevertheless, the club will still be
entitled to player health information through the player’s
medical records and regular written reports from the Play-
ers” Medical Staff, given the importance of players’ physical
capacity to their employment.

We believe this recommendation could substantially
lessen a major concern about the current club doctor
arrangement—the problem of dual loyalty and structural
conflict of interest— by providing players with a medical
staff that principally has the interests of the players in
mind and who they can trust. The Players’ Medical Staff
would be almost entirely separated from the club and the
pressures inherent in club employment, while being held
accountable to a neutral medical committee. At the same
time, this recommendation does not interfere with the
clubs’ legitimate interests. For these reasons, we believe that
this recommendation is critical to improving player health
and among the most important set forth in the Report.



Accordingly, it should be adopted as part of the Collective
Bargaining Agreement.

Other recommendations concerning club doctors are:
 The NFLPS should adopt a code of ethics (2:1-B).

e Every doctor retained by a club should be a member of the
NFLPS (2:1-C).

* The Concussion Protocol should be amended such that
if either the club doctor or the Unaffiliated Neurotrauma
Consultant diagnoses a player with a concussion, the player
cannot return to the game (2:1-D).

 The NFL and NFLPA should reconsider whether waivers pro-
viding for the use and disclosure of player medical information
should include mental health information (2:1-E).

e Club doctors should abide by their CBA obligation to advise
players of all information the club doctors disclose to club
representatives concerning the players (2:1-F).

e At any time prior to the player’s employment with the club, the
player should be advised in writing that the club doctor is per-
forming a fitness-for-play evaluation on behalf of the club and
is not providing any medical services to the player (2:1-G).

 The NFL's Medical Sponsorship Policy should explicitly prohibit
doctors or other medical service providers from providing
consideration of any kind for the right to provide medical
services to the club, exclusively or non-exclusively (2:1-H).

e Club doctors’ roles should be clarified in a written document
provided to the players before each season (2:1-I).

 The NFL, NFLPA, and club doctors should consider requiring
all claims concerning the medical care provided by a doctor
who is a member of the NFLPS and is arranged for by the club
to be subject to binding arbitration (2:2-A).

C ) The NFL and NFLPA

The NFL and NFLPA are clearly essential stakeholders

in protecting and promoting player health. Although the
parties have a long and complicated history on the issue
and with each other, they have made significant progress
concerning player health in recent years. Indeed, the NFL
and NFLPA offer many extraordinary benefits and pro-
grams intended to help current and former players, and
both deserve commendation for doing so. Nevertheless,
access to the programs and benefits appears to be an issue,
and questions remain whether players are sufficiently made
aware or avail themselves of these programs and benefits.
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Consequently, there are still many important changes that
the NFL and NFLPA can make that will further advance
player health.

The most straightforward way to implement many of the
changes we recommend to protect and promote player
health would be to include them in the next CBA between
the parties. That said, whenever change is possible out-
side of the CBA negotiating process, such as through side
letters, it should not wait—the sooner, the better. More-
over, although the CBA will often be the most appropriate
mechanism for implementing our recommendations,

we do not want to be understood as suggesting that
player health should be treated like just another issue

for collective bargaining, subject to usual labor-
management dynamics. This is to say that as an ethical
matter, players should not be expected to make concessions
in other domains in order to achieve gains in the health
domain. To the contrary, we believe firmly the opposite:
player health should be a joint priority, and not be up for
negotiation. For this reason, our first recommendation,
Recommendation 7:1-A, is that the NFL and NFLPA
should not make player health a subject of adversarial
collective bargaining. If as part of its research or other-
wise the NFL knows a policy or practice should change,
it should do so without waiting for the next round of
bargaining or by forcing the NFLPA to concede on some
other issue. Similarly, the NFLPA should not delay on
player health issues in order to advance other collective
bargaining goals.

Other recommendations to the NFL and NFLPA are:

* The NFL and NFLPA should continue to undertake and support
efforts to scientifically and reliably establish the health risks
and benefits of playing professional football (7:1-B).

 The NFL, and to the extent possible, the NFLPA, should: (a)
continue to improve its robust collection of aggregate injury
data; (b) continue to have the injury data analyzed by qualified
professionals; and, (c) make the data publicly available for
re-analysis (7:1-C).

* The NFL and NFLPA should publicly release de-identified,
aggregate data from the Accountability and Care Committee’s
player surveys concerning the adequacy of players’ medical
care (7:1-D).

* Players diagnosed with a concussion should be placed on a
short-term injured reserve list whereby the player does not
count against the Active/Inactive 53-man roster until he is
cleared to play by the Concussion Protocol (7:1-E).
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* The NFL and NFLPA should research the consequences and
feasibility of guaranteeing more of players’ compensation as a
way to protect player health (7:1-F).

e The CBA should be amended to provide for meaningful fines
for any club or person found to have violated Sections 1
through 6 of Article 39 of the CBA (7:2-A).

e The statute of limitations on filing Non-Injury Grievances,
at least in so far as they are health-related, should be
extended (7:2-B).

e The NFL and NFLPA should continue and improve efforts to
educate players about the variety of programs and benefits
available to them (7:3-A).

e The NFL and NFLPA should undertake a comprehensive
actuarial and choice architecture analysis of the various
benefit and retirement programs to ensure they are maximally
beneficial to players (7:3-B).

* The purpose of certain health-related committees should be
clarified and their powers expanded (7:3-C).

 The NFL and NFLPA should continue and intensify their
efforts to ensure that players take the Concussion Protocol
seriously (7:4-A).

* The NFL and NFLPA should agree to a disciplinary system,
including fines and/or suspensions, for players who target
another player’s injury or threaten or discuss doing
so (7:4-B).

* The NFLPA should consider investing greater resources in
investigating and enforcing player health issues, including
Article 39 of the 2011 CBA (7:5-A).

* The NFLPA should continue to assist former players to
the extent such assistance is consistent with the NFLPA's
obligations to current players (7:6-A).

3) OTHER STAKEHOLDERS

While above we focused on the four most important stake-
holders, the remaining sixteen stakeholders are also critical
to player health. In the Report, all of the stakeholders are
grouped into parts as follows: Part 1: Players; Part 2: The
Medical Team; Part 3: The NFL, NFLPA, and NFL Clubs;
Part 4: NFL Club Employees; Part 5: Player Advisors; and,
Part 6: Other Stakeholders. We briefly discuss these parts
and the stakeholders included therein insofar as they were
not discussed above.

A ) The Medical Team (Part 2)

A player’s medical team includes not only club doctors, but
also: athletic trainers; doctors whom players may consult
concerning an injury or medical condition to compare or
contrast that opinion to that of the club doctor (second
opinion doctors); doctors who are called on when there
are conflicting opinions or interests (neutral doctors); and,
doctors who players see outside of the NFL environment
(personal doctors). Each of these medical professionals is
important in his or her own way.

Athletic trainers are generally the player’s first and primary
source of medical care. Nevertheless, some players distrust
athletic trainers. Communications among athletic trainers,
coaches, and the club’s general manager place pressure on
players to practice, sometimes causing them to withhold
information from the athletic trainer. For this reason, our
principal recommendation concerning athletic trainers,
Recommendation 3:1-A, matches Recommendation 2:1-A
concerning club doctors: to separate the roles of serving
“the player and serving the club and replace them with two
distinct sets of medical professionals: the “Players’ Medical
Staff” (with exclusive loyalty to the player) and the “Club
Evaluation Doctor” (with exclusive loyalty to the club).
The athletic trainers’ principal day-to-day responsibilities
would remain largely the same— providing medical care to
the players and updating the club on player health status
(just in a different way). Nevertheless, most importantly,
the proposed change largely removes the structural conflict
of interest in the care being provided to players by athletic
trainers and other medical staff.

Under the CBA, players have the right to a second opinion
doctor and the surgeon of their choice, provided the player
consults with the club doctor and provides the club doctor
with a report concerning treatment provided by the second
opinion doctor (the full cost of which must be paid by the
club). Many contract advisors arrange for their players to
receive a second opinion for every injury. Given the impor-
tance of this right, we recommend that club medical staff be
more supportive of players in obtaining a second opinion
(Recommendation 4:1-A).

The 2011 CBA notes three situations where neutral doctors
are required: (1) as the on-field emergency physician
during games; (2) to perform examinations and provide
opinions as part of the Injury Grievance process; and, (3)
to investigate allegations of inadequate medical care by

a club as part of the Joint Committee on Player Safety

and Welfare. In addition to the CBA provisions requiring

a neutral doctor, the Concussion Protocol requires an



“Unaffiliated Neurotrauma Consultant” to be assigned

to each club for each game to assist in the evaluation of
players suspected of having suffered a concussion. The
Unaffiliated Neurotrauma Consultants are crucial to the
effective operation of the Concussion Protocol, a signature
component of player health. There is no indication that
neutral doctors have done anything other than perform
the roles assigned to them by the CBA and Concussion
Protocol. Consequently, we make no recommendations
concerning neutral doctors. Indeed, the neutrality of these
doctors is a positive benefit to players, and we should look
for additional opportunities to have neutral doctor input
and involvement.

Personal doctors might be the least utilized of the doctors
discussed in this Report. In talking with players, several
indicated that frequent moves from city to city and their
busy schedules made finding and seeing a personal doctor
problematic. Consequently, many players principally rely
on club doctors and second opinion doctors for their care.
Thus, we recommend that the NFLPA and clubs assist
players to access and more frequently utilize the services of
personal doctors (Recommendation 6:1-A).

B ) The NFL, NFLPA, and NFL Clubs

(Part 3)

Having discussed the NFL and NFLPA above, we discuss
now the remaining stakeholder in Part 3: NFL Clubs. The
NFL is an unincorporated association of 32 member clubs
that serves as a centralized body for obligations and under-
takings shared by the member clubs. Nevertheless, each
member club is a separate and distinct legal entity, with its
own legal obligations separate and distinct from club own-
ers and employees. NFL clubs are the players’ employers
and hire many of the stakeholders discussed in this Report.
In this respect, NFL clubs play an important role in dictat-
ing the culture concerning player health. They are powerful
organizations that employ many people with direct day-
to-day interaction concerning player health issues. Like all
organizations, the specific culture on important issues varies
from club to club.

NFL clubs collectively comprise the NFL. Thus, any
recommendations concerning NFL clubs would ultimately
be within the scope of recommendations made concern-

ing the NFL. Moreover, NFL clubs act only through their
employees or independent contractors, including coaches,
other employees, and the medical staff. Thus, any recom-
mendation we make for the improvement of clubs would be
carried out through recommendations we make concerning
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club employees. For these reasons, we make no separate
recommendations here and instead refer to the recom-
mendations in the chapters concerning those stakeholders
for recommendations concerning NFL clubs. Nevertheless,
we do stress that it is important that club owners, as the
leaders of each NFL club and its employees, personally
take seriously and show leadership in player health issues,
including overseeing the response to recommendations
made in this Report.

C ) NFL Club Employees (Part 4)

Part 4 discusses the non-medical stakeholders within the
purview of the club: coaches; general managers; develop-
mental staff; scouts; and, equipment managers. These stake-
holders have varying degrees of influence on player health
matters but are nonetheless all important.

Of all of the stakeholders considered in this Report,
coaches have the most authority over players, and impose
the most direct physical and psychological demands on
them. Coaches can help players maximize their potential,
but in some cases may also contribute to the degrada-

tion of a player’s health. Head coaches are the individuals
ultimately most responsible for the club’s performance on
the field and thus take on an immense stature and pres-
ence within the organization; indeed, some head coaches
are the final decision-makers on player personnel decisions.
Coaches largely determine the club’s culture, dictate the
pace and physicality of practice and workouts, and decide
who plays—a decision often borne out by intense physi-
cal competition. Moreover, coaches must be successful in
order to retain their jobs and face enormous pressure to
win. That pressure no doubt affects their relationship with
their players and in some cases is felt by the players. To
protect against the pressures inherent in coaches’ roles, we
recommend that the NFL Coaches Association adopt and
enforce a code of ethics that recognizes that coaches share
responsibility for player health (Recommendation 9:1-A).
We also recommend specific issues that should be addressed
in such a code of ethics and that the most important of
these ethical principles be incorporated into the CBA
(Recommendation 9:1-B).

NFL club general managers and scouts make important
decisions concerning a player’s career, often based on

a player’s current or expected health status. Relatedly,
developmental staff —often ex-players who are respon-
sible for assisting the club’s players with a blend of pro-
fessional and personal issues—have the opportunity to
play an important role in assisting players and making
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sure the actions taken are in their best interests. These
club employees all have unique relationships with play-
ers that provide them an important opportunity to pro-
mote player health. Indeed, like coaches, many NFL club
employees develop close relationships with players—many
are former players themselves—and are thus sensitive to
protecting player health. Nevertheless, the inherent pres-
sures of winning and running a successful business can
sometimes cause these employees to make decisions or
create pressures that negatively affect player health. Thus,
we recommend clubs and club employees—in particular
general managers and developmental staff —take steps to
resolve any concerns discovered about a player’s health
(Recommendation 10:1-A). Relatedly, we recommend
that clubs adequately support the developmental staff,
something that does not appear to always be the case
(Recommendation 10:1-B).

D ) Player Advisors (Part 5)

Part 5 discusses those individuals closest to the players

and who should always have the players’ best interests in
mind: contract advisors; financial advisors; and, family
members. In reading this part, it is important to remember
our broad definition of health, which includes and extends
beyond clinical measurements to the social determinants
of health, including financial wellbeing, education, and
social support. These stakeholders are particularly critical
in protecting and promoting players’ long-term health in
this sense.

Contract advisors, more commonly known as “agents,” are
often players’ most trusted and important resources and
allies when it comes to protecting them during their NFL
career, including protecting their health. In fact, contract
advisors are agents of both players and the NFLPA, pursu-
ant to the National Labor Relations Act. The NFLPA has a
program whereby it certifies contract advisors and subjects
them to its Regulations Governing Contract Advisors
(“Contract Advisor Regulations™). Entering the 2015 NFL
season, there were 869 NFLPA-certified contract advisors




but only 420 actually had clients (48.3 percent). A contract
advisor is typically involved in all aspects of a player’s life,
including but not limited to his personal, career, medi-

cal, legal, and financial matters. Nevertheless, there are
structural and regulatory issues within the contract advi-
sor industry that prevent players from receiving the best
possible representation and the best possible protection

of their health-related rights. We therefore make multiple
recommendations for amending the Contract Advisor
Regulations, including prohibiting loans or advances from
contract advisors to players or prospective players in excess
of the costs reasonable and necessary to prepare for the
NFL Draft (Recommendation 12:2-A).

Similarly, financial advisors play a critically important role
in a player’s long-term health. Proper financial advice and
planning can help a player determine when to retire (if

he has that choice), maximize a player’s career earnings,
potentially provide the player with a comfortable retire-
ment, help mitigate the consequences of the health issues
suffered by many former players, and help avoid financial
distress evolving into physical or mental distress. The
NFLPA has a program whereby financial advisors can reg-
ister with the NFLPA and are subject to its Regulations and
Code of Conduct Governing Registered Player Financial
Advisors (“Financial Advisor Regulations”). While there
are approximately 262 NFLPA-registered financial advi-
sors, there are many financial advisors working with NFL
players who are not NFLPA-registered, many of whom
likely could not meet the registration requirements. Finan-
cial advisors are governed by many robust codes of ethics
that echo some of the same principles we incorporated
into this Report. However, there are a variety of industry
practices and realities that are preventing some players
from always receiving the best possible financial guidance.
Consequently, we make multiple recommendations for
amending the Financial Advisor Regulations to provide
greater professionalism and transparency to the industry
(Recommendation 13:1-B).

Families can play a crucial role in protecting and promot-
ing player health, including encouraging players to seek
proper medical care and carefully consider long-term
interests; they can also offer support through challenging
times. Unfortunately, in some cases, family members can
also put inappropriate pressure on players or otherwise
negatively influence their health. Consequently, we recom-
mend that family members be cognizant of the gaps in
their knowledge concerning the realities of an NFL career,
and that the NFL and NFLPA should offer programs or
materials to help them become better health advocates
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(Recommendation 14:1-A). Relatedly, players should select
and rely on professionals rather than family members

for managing their business, financial, and legal affairs
(Recommendation 14:2-A).

E ) Other Stakeholders (Part 6)

Finally, Part 6 discusses several other stakeholders with a
variety of roles in player health: officials; equipment manu-
facturers; the media; fans; and, NFL business partners.

Officials—as the individuals responsible for enforcing the
Playing Rules—have an important role in protecting player
health on the field. While the NFL consults with officials
on changes to the Playing Rules, the officials’ principal job
is to enforce them. On that front, we found little criticism
that officials are failing to enforce the Playing Rules as
enacted by the NFL and thus we have no formal recom-
mendations for them. Officials should be praised for their
efforts, particularly considering the high level of scrutiny
around these issues. While officials should continue their
solid work, they must always be diligent and open to
change for additional ways to protect player health.

The football equipment market is dominated by Riddell
and Schutt, each of which hold at least a 45 percent

share of the football equipment market, across all levels

of football. An additional important party in the equip-
ment manufacturing industry is the National Operating
Committee on Standards for Athletic Equipment (NOC-
SAE), a non-profit organization that determines the safety
standards for athletic equipment. Our review shows that
equipment manufacturers are generally working to create
the safest equipment possible. Equipment manufactur-

ers for a variety of reasons (including both liability and
brand image) have generally sought to make equipment
safer, and the recent increased emphasis on player health
and safety can only have accelerated that interest. We thus
expect and recommend that equipment manufacturers
continue to invest in the research and development of safer
equipment. Similarly, at present, it appears that equipment
manufacturers have been more careful than in years past in
ensuring they accurately convey the benefits and limitations
of their equipment. In this regard, equipment manufactur-
ers should continue this work, and we have no formal
recommendations for them.

The NFL and the media have an important and significant
relationship that makes the media a key stakeholder in
player health. Nevertheless, the media’s coverage of player
health issues has been mixed. Many reporters have done
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great work to expose problems in the way player health is
or has been addressed and the resulting problems suffered
by current and former players. At the same time, some

of the coverage raises concerns. There have been many
important scientific studies concerning the injuries, particu-
larly concussions, suffered by football players. However,
with the pressures of deadlines, the media may not always
have adequate space or time to convey the implications
and limitations of these studies. Similarly, the media has
not always accurately reported on player health litigation.
The scientific and legal nuances are difficult to under-
stand, which makes accurate reporting on them critically
important. Consequently, we recommend that the media
engage appropriate experts, including doctors, scien-

tists, and lawyers, to ensure that its reporting on player
health matters is accurate, balanced, and comprehensive
(Recommendation 17:1-B).

NFL football is the most popular sport in America by a
variety of measures, and fans are undoubtedly a central
component to the NFLs success. Fans engage with NFL
football and players in a variety of ways, including by
watching on television (more than 20 million people watch
the primetime broadcasts), attending practices or games
in-person (a mean of more than 68,000 people attend
every NFL game), by gambling and playing fantasy sports,
and through public events where fans might see or speak
with players. Fans, ultimately, are what drive the success
of the NFL, and they therefore wield incredible power.
Consequently, we recommend that fans recognize their
ability to bring about change concerning player health
(Recommendation 18:1-A). At the same time, increased
fan interest and engagement through social media has

also resulted in inappropriate behavior, such as cheering
injuries or Tweeting racist remarks. Thus, we also recom-
mend that fans recognize that the lives of NFL players are
more than entertainment, and that NFL players are human
beings who suffer injuries that may adversely affect their
health (Recommendation 18:1-B). Fans should not advo-
cate, cheer, encourage, or incite player injuries or pressure
players to play while injured.

In the 2015 season, the NFL had approximately 29 official
business partners, which collectively paid the NFL more
than one billion dollars annually. NFL business partners,
due to the power of the purse, have a unique ability to
influence the NFL to make positive changes concerning
player health. Consequently, we recommend that NFL

business partners not remain silent on NFL player health-
related policies (Recommendation 19:1-A). Moreover,

NFL business partners should consider applying pressure
on the NFL to improve player health (Recommendation
19:1-B), should consider supporting organizations conduct-
ing due diligence into player health issues (Recommenda-
tion 19:1-C), and should engage players concerning player
health issues (Recommendation 19:1-D).

In addition to these stakeholders, there are other parties
that have some role in player health and are also discussed
in Part 7 of the Report: (a) the NCAA; (b) youth leagues;
(c) governments; (d) workers’ compensation attorneys;
and, (e) health-related companies.

4) CONCLUSION

This Report explains the pressing need for research into the
overall health of NFL players; the need to address player
health from all angles, both clinical and structural; and,

the challenges presented in conducting such research and
analysis. The issues and parties involved are numerous,
complex, and interconnected. To address these issues—
and, ultimately, to protect and improve the health of NFL
players—requires a diligent and comprehensive approach
to create well-informed and meaningful recommendations
for change. This is precisely the focus of this Report.

Nevertheless, our recommendations are only as useful as
their implementation. For this reason, we make the fol-
lowing final recommendations: the NFL, NFLPA, and
other stakeholders should actively engage with and pub-
licly respond to this Report; the stakeholders identified in
this Report, media, academics, and others should actively
advocate, encourage, and monitor the promotion of player
health; and, as recommended throughout the Report,
various stakeholders (e.g., club doctors, athletic trainers,
coaches, contract advisors, and financial advisors) should
adopt, improve, and enforce Codes of Ethics.

NFL football has a storied history and holds an important
place in this country. The men who play it deserve to be
protected and have their health needs met and it is our
fervent hope that the health needs of these men will be met.
We hope this Report succeeds in furthering that cause.
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PREFACE:

S —

THE FOOTBALL PLAYERS HEALTH STUDY AT HARVARD UNIVERSITY

There are an estimated 20,000 men alive today who at one
time played professional football in the National Football
League (NFL).? Some of these men played in “The Great-
est Game Ever Played” in 1958, the first Super Bowl in
1967, for the undefeated Miami Dolphins in 1973, the
Chicago Bears’ 46 defense in the 1980s, and so on through
the course of the NFLs history. They were there when
television made the game accessible to the masses, when
the NFL merged with the American Football League (AFL)
to create the modern NFL, and through the lawsuits of

the late 1980s and early 1990s that brought us to today’s
NFL. And there are thousands more still playing today

or about to join this elite fraternity. NFL players have
always been men of seemingly supernatural physical ability,
heroes to cities and sometimes the nation. Through it all,
the players experience not only the benefits, but also the
physical, mental, emotional, and financial tolls of their NFL
careers. In the last decade or so it has become impossible
to avoid accounts of how those careers affect NFL players,
in particular the detrimental health effects many of them
experience in the short and long term.

In response to these accounts and related concerns, the
2011 Collective Bargaining Agreement (CBA) between the
NFL and the National Football League Players Association
(NFLPA) added a number of new health, safety, and welfare
provisions. One of these provisions sets aside $11 million
per year through 2021 to be dedicated to medical research.!
Thus, in the summer of 2012, the NFLPA issued a request
for proposals to conduct original research and scientific
exploration to be supported by these funds, focusing on
“new and innovative ways to protect, treat, and improve
the health of NFL players.” The NFLPA’s request for
proposals specified a number of areas of particular inter-
est, including sports medicine, repetitive brain trauma,
wellness, aging, and cardiovascular disease, as well as

a Included as Appendix P is a Glossary of Terms and Relevant Persons and Institutions
which may help readers.

b In 1958, the Baltimore Colts and New York Giants played in the NFL Championship
Game (before the Super Bowl), in front of a national television audience and in front
of 64,000 fans at Yankee Stadium. The game was a back and forth battle that wound
up becoming the first ever overtime playoff game in NFL history. The Colts, led by Hall
of Fame quarterback Johnny Unitas, eventually won 23—17, in what became known
as “The Greatest Game Ever Played.” See Greatest Game Ever Played, Pro Football
Hall of Fame, http://www.profootballhof.com/history/release.aspx?release_id=1805
(last visited Aug. 7, 2015), archived at http://perma.cc/35UZ-AZRQ.
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“Medical Ethics (e.g., examination of health care contexts
to obtain a better understanding of internal morality of
these practices, accountability, new interventions that avoid
harms currently incurred, appropriate informed consent

in the context of professional athletics, and consideration
of medical care in the labor-management context of
professional football).”?

To meet the challenge of protecting and improving player
health, it is necessary to move beyond clinical issues to
simultaneously address structural and organizational issues
as well. This is true for healthcare more generally, where
it is essential to invest not only in scientific research and
development to create new clinical interventions, but also
to invest in systems to efficiently administer those inter-
ventions to patients in need, as well as in public health
approaches that can minimize the need for intervention

in the first place. Likewise, to make headway in protect-
ing and improving the health of NFL players, we must go
beyond a single-minded focus on their clinical care and
instead implement a more comprehensive strategy capable
of addressing the myriad of stakeholders and contextual
factors (past, present, League-wide, and individual) that
play a role in their health. These include not only players’
physical issues and risk factors, but also their relationships
with clinicians, their professional motivations, their finan-
cial pressures, their family responsibilities, and the cen-
trality of their health to their careers. Add to this mix the
competitive nature of the business, constraints on alterna-
tive career opportunities for many players, and the like. The
relevant stakeholders in player health are similarly varied
and extensive.

Thus, when submitting its proposal to the NFLPA, our
Harvard team included a variety of critical clinical projects
alongside an equally robust set of law and ethics propos-
als. We agreed from the outset that a focus on diagnosing
and treating player health issues—while essential —would
be insufficient on its own to comprehensively resolve those
issues. Instead, our approach has been to also address
precisely those structural and organizational factors that
are so important to player health but would be neglected by
pursuing a purely clinical approach.



The NFLPA ultimately agreed, selecting Harvard to receive
the funding after a multi-round competitive process involv-
ing several universities. In February 2014, Harvard Medical
School entered into an agreement with the NFLPA to create
the “Football Players Health Study at Harvard University,”
a transformative research initiative with the goal of improv-
ing the health of professional football players across a
broad spectrum. The Football Players Health Study initially
included three main components:

(1) A Population Studies component, which entails research
using questionnaires and testing to better understand player
health status, wellness, and quality of life, including the
largest ever cohort study of living former NFL players;

(2) A Pilot Studies program aimed to develop new prevention
strategies, diagnostics, and treatments by funding research-
ers working on innovative and promising developments
that have the potential to impact the health of football
players; and,

(3) A Law and Ethics component, led by the Petrie-Flom Center
for Health Law Policy, Biotechnology, and Bioethics at Harvard
Law School (“Law and Ethics Initiative”), which encompasses
a variety of distinct projects with the primary goal of under-
standing the legal and ethical issues that may promote or
impede player health, and developing appropriate responsive
recommendations.®

The existence of the Law and Ethics component differenti-
ates The Football Players Health Study from other stud-
ies concerning NFL player health. While there have been
many important studies concerning the medical aspects

of player health, we are not aware of any that have con-
ducted a comprehensive analysis of the relevant legal and
ethical environments.

Additionally, in the Section: Ensuring Independence and
Disclosure of Conflicts, we discuss the ways in which
the Law and Ethics Initiative interacted with, but was
independent of, both the NFLPA and NFL in creating
this Report.

In the chapters that follow, we describe the scope of the
Report, its goals, and guiding ethical principles. First, how-
ever, it is essential to explain the guiding principles of The
Football Players Health Study as a whole.

¢ Other Law and Ethics projects include: (1) a qualitative interview study (“listening
tour”) with players and their families to better understand their legal and ethical
concerns related to health and well-being; (2) a comparative legal and organiza-
tional policy analysis of various professional sports leagues to identify best policies
in protecting player health; (3) an analysis of the legal and ethical implications of
current and potential medical tests and devices that might be used by NFL clubs
and players; and, (4) an examination of how traditional workplace health and safety
laws would apply to professional sports; among others.
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Most importantly, The Football Players Health Study is
interested in health issues beyond concussions and neuro-
logical trauma. Although we recognize that concussions
and their possible long-term sequelae are on the minds of
many, and are among the most critical health issues facing
players today, we simultaneously recognize that player
health concerns are broader than concussions alone. Players
also have concerns about cardiac health, arthritis and other
joint damage, pain management, and a wide variety of
other issues. Moreover, their primary concerns are likely to
change over time as they transition from their playing days
to retirement to old age. Thus, we have adopted the follow-
ing mantra for our work: “The Whole Player, The Whole
Life.” Rather than a myopic approach, we are taking a
wide and long view in order to make players as healthy as
they possibly can be over every conceivable dimension for
the entirety of their lives.

To meet the challenge of protecting
and improving player health, it is
necessary to move beyond clinical
issues to simultaneously address
structural and organizational issues
as well.

We approached this project as scholars and social scientists
whose goal is to improve NFL player health. We are inde-
pendent academic researchers first and foremost, regardless
of the source of our funding. We have no “client” in this
endeavor, other than players themselves, and we have no
agenda other than to improve the lives of players, former,
current, and future. Indeed, The Football Players Health
Study is funded pursuant to funds set aside under the 2011
CBA for research designed to help players. Because of the
way the clubs and players split revenues from NFL games
and other operations, the funds used for The Football Play-
ers Health Study can reduce the amount of money available
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current players in the form of salary.! Thus, the clubs and
players have chosen to pay for The Football Players Health
Study. In addition, although our contractual relationship

is with the NFLPA, that very same contract protects our
academic integrity without exception; no external party has
any control whatsoever over our conclusions.

One of our primary concerns is that too little is known
about player health. Specifically, too little is known from a
rigorous scientific perspective about the risks and benefits
of playing professional football because available data are
insufficient in a variety of respects. For example, “[w]e do
not know what factors exacerbate or mitigate an indi-
vidual’s risk, including genetics, nutrition, lifestyle, as well
as length of time and position played, and injuries sustained
during playing years.”? Professional football players are an
elite and unique group of men who must be studied directly
and often in large numbers before we can really understand
how football has affected them. Only then can we fully

d The players’ share of NFL revenues is referred to as the Player Cost Amount. 2011
CBA, Art. 12, § 6(c)(i). The Football Players Health Study is funded from a pool of
money known as the Joint Contribution Amount. See 2011 CBA, Art. 12, § 5. If the
NFL generates new revenue streams, the players are entitled to 50% of the net rev-
enues from those new ventures less 47.5% of the Joint Contribution Amount. 2011
CBA, Art. 12, § 6(c)(ii). Thus, if the NFL generates new revenue streams, the amount
that is passed on to the players is reduced by 47.5% of the Joint Contribution
Amount, which includes The Football Players Health Study.

address any health problems they may have. We come to
this work with no pre-existing agenda—we have neither
any interest in ending professional football nor any interest
in looking the other way if confronted with compelling data
of its downsides. Again, we are interested only in helping
players lead the healthiest and most productive lives they
possibly can. We are committed to going where the science
takes us.

Finally, we are forward-looking. Our role is not to evalu-
ate fault or assign blame for player health problems, and
The Football Players Health Study is uninvolved in any
litigation (current or past) related to these issues. Instead,
we are working with a single-minded focus to develop a
clear path for addressing and remediating existing player
health problems, and for preventing such problems from
continuing or occurring in the future, from both clinical
and organizational perspectives. Although this process does
include assigning shared responsibility for protecting and
promoting players’ health to a wide variety of parties, the
past is relevant only to the extent it demonstrates ways to
successfully improve going forward. We elaborate on our
view of the past in the Introduction.

These are the guiding principles motivating every aspect of
The Football Players Health Study at Harvard University.
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INTRODUCTION

This Report, the principal component of the Law and
Ethics Initiative of The Football Players Health Study at
Harvard University, aims to answer these fundamental
questions: Who is responsible for the health of NFL players,
why, and what can be done to promote player health? To
date, there has been no comprehensive analysis of the uni-
verse of stakeholders that may influence player health, nor
any systematic analysis of their existing or appropriate legal
and/or ethical obligations. However, this sort of undertak-
ing is essential to uncovering areas in need of improve-
ment and making clear that the responsibility for player
health falls on many interconnected groups that must work
together to protect and support these individuals who give
so much of themselves—not without personal benefit, but
sometimes with serious personal consequences—to one of
America’s favorite sports. Without addressing and resolving
these structural and organizational issues, and acknowledg-
ing a variety of potentiality relevant background condi-
tions, any clinical approach to improving player health will
necessarily fall short.

A ) The Public Debate Surrounding

the Health of NFL Players

Before getting into the substance of the Report, it is impor-
tant to describe our role in the public debate surrounding
football. In line with the entirety of The Football Players
Health Study, our goal in this Report is to be forward-
looking. In seeking answers to our driving questions, we
have reviewed the NFLPA, NFL, and every other stake-
holder objectively and through an independent, academic
lens with the exclusive goal of making the best recommen-
dations possible to protect and promote the health of NFL
players going forward. While we do sometimes provide
relevant history, this is for the sole purpose of framing
what is intended to be a set of prospective analyses and
recommendations. In order to fully understand the cur-
rent responsibilities of various stakeholders to protect and
promote player health, it is essential to understand their
historical relationships with players and one another, as
well as their actions, omissions, controversies, and changes
over time. Without this context, our recommendations
would lack credibility and likely be too disconnected to
influence change; they might also otherwise be simply

wrong, impracticable, or ineffective. We necessarily took
history into account in making our recommendations, and
felt it essential to ensure that the reader can fully grasp
the rationale for our suggested approaches. Thus, in the
chapters that follow, we have provided substantial factual
background. Our goal, however, is not to provide a com-
prehensive historical account, grapple with various allega-
tions and defenses, judge past behavior, or allocate praise
and blame. Instead, our focus is on promoting positive
change where needed moving forward, through identifica-
tion of critical gaps, opportunities for improvement, recog-
nition of power and responsibility, and the like.

With that said, we understand and acknowledge that many
people believe some of the stakeholders discussed in this
Report, in particular the NFL, have failed to satisfy their
obligations to player health.* More specifically, due to a
number of acknowledged and alleged shortcomings, there
is an ongoing public debate about the quality of the NFLs
research efforts regarding the long-term neurological effects
of playing in the NFL, as well as the League’s response to
emerging data over time.

A series of events in spring 2016 provide a good window
into the nature of public debate about professional football
and neurological disease, in particular chronic traumatic
encephalopathy (CTE). CTE has been defined as a
“progressive neurodegenerative disease.” As a preliminary
matter, it is essential to understand the current state of

the science related to the causes, diagnosis, symptoms,

and treatment of CTE. At present, diagnosis of CTE is
exclusively based on a pathology diagnosis, meaning that

it determined through laboratory examination of bodily
tissue, in this context, from the brain. Efforts are underway
to link pathological findings to a clinical phenotype, or
manifestation of discrete cognitive and behavioral symptoms.
However, further research is needed, as described below.

Who is responsible for the health of
NFL players, why, and what can be
done to promote player health?
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Retrospective case reports have found CTE pathology in
the brains of former athletes—including former profes-
sional football players—who manifested mood disorders,
headaches, cognitive difficulties, suicidal ideation, difficul-
ties with speech, and aggressive behavior.® The vast major-
ity of cases in these studies were associated with repetitive
head trauma.” However, a mechanistic connection between
head trauma and CTE has not yet been demonstrated.®
Similarly, whether CTE is distinct from other neurodegen-
erative diseases’ or whether repetitive head traumas are
necessary and sufficient to cause CTE has not been defini-
tively established.!?

Of note, Jeff Miller, the NFL’s Executive Vice President

for Health and Safety Policy, participated in a March

14, 2016 roundtable discussion before the U.S. House

of Representatives Energy and Commerce Committee on
concussion research and treatment. During the roundtable,
Miller answered questions from Representative Anna
Eshoo (D-CA) following comments from Dr. Ann McKee
from Boston University, recognized as one of the foremost
experts in CTE research.

McKee: I unequivocally think there’s a link
between playing football and CTE. We’ve seen it
in 90 out of 94 NFL players whose brains we’ve
examined. We’ve found in 45 out of 55 college
players, and 6 out of 26 high school players. Now
I don’t think this represents how common this
disease is in the living population. But the fact
that over 5 years I've been able to accumulate this
number of cases in football players—it cannot be
rare. In fact, 1 think we are going to be surprised
at how common it is.

[McKee’s comments about youth athletes omitted]

Eshoo: Mr. Miller, do you think there is a link
between football and degenerative brain disorders
like CTE?

Miller: Well certainly Dr. McKee’s research shows
that a number of retired NFL players are diag-
nosed with CTE, so there . . . the answer to that
question is certainly yes. But there are also a num-
ber of questions that come with that. What’s the—

Eshoo: So, I guess . . . Is there a link—
Miller: Yes—

Eshoo: ‘Cause we feel, or I feel, that, you know,
that was not the unequivocal answer three days
before the Super Bowl by Dr. Mitchell Berger.

Miller: Well, I'm not going to speak for Dr. Berger,
he’s—

Eshoo: Well you’re speaking for the NFL, right?

Miller: I . . . You asked the question about whether
I thought there was a link, and I think certainly
based on Dr. McKee’s research there is a link
because she’s found CTE in a number of retired
football players. My . . . I think that the broader
point, and the one that your question gets to, is
what that necessarily means and where do we go
from here with that information. And so when we
talk about a link, or you talk about the incidence
or the prevalence, I think that some of the medi-
cal experts around the table— just for the record,
I'm not a medical physician, so I feel limited here,
or a scientist, so I feel limited in answering much
more than that, other than the direct answer to
your question— I would defer to number of people
around the table to, you know, what the science
means around the question that you’re asking. And
I'm bappy to answer this specific question.!!

Miller’s comments came about six weeks after Dr. Mitch
Berger, a member of the NF’s Head, Neck, and Spine
Committee made comments concerning a possible a link
between football and CTE.!2 In fact, Berger’s comments on
the issue were more nuanced:

Well, what I would say is we know from the for-
mer players who have been evaluated, who have
CTE, they’ve played football. So the question is,

is there an association? We’re concerned of course
that there could be an association. Because we rec-
ognize the fact that there are long-term effects. But
now we have to really understand to what degree
those long-term effects occur.

There’s an association between football, we think,
or any traumatic brain injury, and possible long-
term effects in terms of neurodegeneration. We do
know, I would say unequivocally there are former
players who have developed CTE. So there can be
association. [ would be the first one to say that."?

In addition to the statistics cited by Dr. McKee in her com-
ments, Boston University researchers have diagnosed CTE
in 131 of 165 (79.4 percent) brains of individuals who,
before their deaths, played football professionally, semi-
professionally, in college, or in high school.!* In one peer-
reviewed study, Mayo Clinic and Boston University



researchers found that the brains of 21 of 66 former con-
tact sport athletes demonstrated CTE, while CTE pathology
was not detected in any of 198 individuals without expo-
sure to contact sports.'

Many claimed that Miller’s comments were the first time
the NFL had stated there was a connection between
playing football and CTE;'¢ while the NFL subsequently
insisted Miller’s statement was consistent with its posi-
tion,'” although the NFL had not previously expressed such
a position publicly.c In contrast, several club owners later
made comments questioning a link between CTE and NFL
play.!® The owners’ comments may have been based in part
on a March 17, 2016 memorandum from NFL general
counsel Jeff Pash. Pash’s memorandum cited the District
Court’s opinion in the Concussion Litigation settlement
decision (discussed in Chapter 7: The NFL and NFLPA),"
which explained that the study of CTE is in its early stages
and much is still unknown, including its symptoms.2°
Pash’s memorandum also cited the most recent Consensus
Statement on Concussion in Sport from the world’s lead-
ing concussion researchers,?! which explained that while
CTE “represents a distinct tauopathy . . . speculation that
repeated concussion or sub-concussive impacts causes CTE
remains unproven.”?? On the part of the NFLPA, when
asked about Miller’s comments, NFLPA President Eric
Winston said that the NFLPA “think([s] there’s a link,”

but, like Miller, questioned “what does that link mean?”??
Winston further explained that the NFLPA’s position will
follow “[w]here the science is telling us to go.”?*

Around the same time, The New York Times further
questioned the NFLs past research efforts> and ESPN
questioned the NFUs current research efforts,?® with both
reports receiving immediate counter-responses from the
NFL.?” As this played out, in a March 28, 2016 New York
Times article, Dr. McKee herself cautioned against over-
interpreting her group’s research findings, stating that she
has “no idea” what percent of former NFL players have
CTE due to the fact that her laboratory’s collection of
brains is not representative of the former NFL player popu-
lation. She went on to note, however, that her research at
the very least suggests that the condition is not rare among
former NFL players.?

As the New York Times acknowledged, there “remains a
quieter debate among scientists about how much risk each

e Inreviewing draft of this Report, the NFL stressed that “as early as 2008, the NFL
acknowledged a potential link between concussions and long term problems.” NFL
Comments and Corrections (June 24, 2016), citing Alan Schwarz, N.F.L. Acknowl-
edges Long-Term Concussion Effects, N.Y. Times, Dec. 20, 2009, http://www.
nytimes.com/2009/12/21/sports/football/21concussions.html, archived at hitps:/
perma.cc/83AH-ENLP.
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football player has of developing [CTE]” and unanswered
questions as to why “some players seem far more vulner-
able to it than others.”? CTE can, at present, only be diag-
nosed after death, upon physical examination of the brain
itself—again, it is exclusively a pathological diagnosis.>’ As
of the date of the Court’s decision (April 22, 2015), only
200 brains with CTE had ever been examined (only some
of which were from former NFL players), a figure that
experts testified was “well short of the sample size needed
to understand CTE’s symptoms with scientific certainty.”3!
The Court also explained that the studies that have exam-
ined CTE have a number of important limitations, includ-
ing small sample sizes, selection bias in the populations
studied, lack of control groups, reliance on family members
to retrospectively report subjects’ behavior, and lack of con-
trols for other risk factors such as higher body mass index
(BMI), lifestyle changes, age, chronic pain, or substance
abuse.’? The National Institute of Neurological Disorders
and Stroke is now funding research seeking to clarify the
link between CTE pathology and specific symptoms.*

Clearly, this is a complicated issue. At present, there is rea-
son to believe there is a link between CTE and professional
football, which even the NFL acknowledges, but there

remain significant open questions about the significance of

that link.

While other components of The Football Players Health
Study are working to address various clinical issues and
respond to important gaps in available scientific evidence
regarding player health, in part through the largest cohort
study of former NFL players ever conducted, the Law

and Ethics Initiative is specifically focused on the current
structural issues influencing player health. Thus, we do not
seek here to resolve debates regarding the rapidly evolving
science, nor do we seek to conduct an in-depth historical
analysis of the NFL or NFLPA’s previous efforts, research,
and reporting concerning player health. Such issues have
been covered at length in news articles, books, documenta-
ries, and movies, and we do not recapitulate that work here.
This choice is guided entirely by our focus on what is needed
to protect and promote player health now, rather than any
desire or pressure to protect either the NFL or NFLPA; we
dissect the past insofar as it is relevant to the future, and in
that regard, we do not hesitate in pointing out the failures of
any stakeholder to adequately address player health.

Beyond these clarifications regarding scope, it is important
to note that we also have not endeavored in this Report to
evaluate football as a sport or to radically change its basic
nature, instead taking the current game largely as a given
Critics of this approach, many of whom view the NFL as
a violent gladiator spectacle, may be unsatisfied with this
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starting point, demanding to know why, as ethicists, we
have not simply recommended that professional football
cease to exist, at least in its present form. There are a num-
ber of reasons for this approach that are worth addressing
explicitly here.

B ) Risks and Autonomy

As a preliminary matter, we recognize that the level of
attention NFL player health is receiving at present— from
Congressional hearings to daily media coverage—is such
that current and future professional-level players are at
least aware of the possibility of significant health risks, even
if this has not always been the case in the past and even

if the currently available data remain somewhat unclear.
Given the range of risks we as a society allow competent
adults to accept for themselves in a variety of contexts for

a variety of reasons, we do not believe that it is presently
appropriate or necessary to suggest that the opportunity to
play professional football ought to be withheld as an ethical
matter. Of course, reasonable disagreement on this score is
expected, and some may prefer a precautionary approach,
suggesting that we ought to be convinced of the safety of
professional football before allowing it to proceed. While
we understand from where such a sentiment comes, our
own view is that it is more appropriate to leave it to indi-
vidual players to make their own decisions about whether
or not to play, while empowering them with as much
information and assistance to understand what is currently
known and not known about the health effects of playing
football and requiring all stakeholders to do their part to
reduce risks of the game.

In this regard, it is helpful to consider whether there is
some threshold level of risk associated with professional
football that could, if eventually demonstrated through
conclusive scientific evidence, alter this analysis such that
simple reliance on the autonomous decisions of competent,
adult professionals would no longer be ethically suffi-
cient. In other words, when would we say that the risks of
professional football are simply too high for players to be
given the choice to accept them? To answer that question,
it is important to contemplate when, if ever, interference
with individual liberty of competent adults is acceptable,
recognizing that this is a heavily contested area of political
philosophy often without a clear consensus as to a “right”
answer. What level of intervention is appropriate under
what circumstances?

At the threshold, it is never problematic to support the
exercise of individual autonomy by simply providing
education and warnings based on the best available data;
indeed, this ought not be considered interference with
individual liberty at all, but rather is a liberty-supporting
intervention. Thus, as discussed in more detail below,

the NFL and NFLPA must, at the very least, continue

to provide players with the accurate, timely, objective
information likely to be material to their decisions to play
and for how long.

It is also generally acceptable to interfere with individual
decisions when an individual is not truly an autonomous
decisionmaker, i.e., if he is coerced, unduly influenced, or
incapacitated in some way.?’ In some sense, this too is not
true interference with individual liberty as there is some
other feature inhibiting liberty itself. Below, we acknowl-
edge the potential pressures that players may face when
deciding whether to proceed in the NFL, and argue for
substantial efforts to protect and support their autonomy.
However, we do not maintain that these pressures ulti-
mately render players’ decisions coerced, “quasi-coerced,”3¢
or impaired to such an extent that the decisions them-
selves ought to be ignored. Moreover, while it is certainly
true that a player may become cognitively impaired, for
example, after experiencing a concussion, and in that
limited instance his decisions are not appropriately deemed
autonomous, this is the exceptional player state—it does
not justify a general disregard for player decision making,
or withholding the option to play writ large.

Next, we come to the classic justification for true interfer-
ence with individual liberty, which is that one individual’s
exercise of his liberty is interfering with the ability of oth-
ers to do the same.’” Thus, in paradigmatic public health
examples, we might require vaccination to protect others
from becoming sick, or even mandate the use of seatbelts
or helmets to spare society from the costs associated with
automobile and motorcycle accidents that extend beyond
those borne by individuals directly.?® In the context of
preventing an adult from accepting the risks of playing
professional football, then, we would need to ask what
the externalities of accepting such risks might be—who
might the cost of such risks accrue to other than the player
himself? And then we must ask whether those externalities
are greater than those that occur in the context of other
activities that we allow competent adults to pursue.

First, society in general may have to pick up the tab for
player healthcare to the extent that the benefits offered
by the NFL and NFLPA are insufficient (see Appendix
C: Summary of Collectively Bargained Health-Related
Programs and Benefits). However, we do not typically



require individual decisions to accept risks or incur costs

to be fully self-contained; if we did, we would not allow
people to smoke, drink alcohol, eat poorly, or engage in

a variety of other behaviors that a free society generally
permits. Beyond monetary costs, we might also consider the
harm experienced by a player’s family and friends if he is
seriously harmed by a professional football career. In that
context, however, note that we do not prevent husbands or
fathers from skydiving, BASE jumping, or any number of
other activities that may be seriously risky over the short or
long term, the consequences of which may be borne by oth-
ers beyond the individual directly taking the risks.?’ Thus,

it is difficult to see here what justification there might be for
treating professional football differently, especially given
the substantial benefits, financial and otherwise.

Finally, there is the possibility that the existence of profes-
sional football paves the way for the existence of the game
at lower levels for college and youth athletes, such that we
should be wary of allowing professionals to take risks that
may also then be expected or experienced by amateurs,
including children. Limiting the freedom of adult profes-
sionals, however, would be an indirect and likely unneces-
sary approach to ensure the protection of others; instead,
the risks of youth and college football could be directly
regulated and restricted, if those were the externalities

at issue.

In sum, it seems that costs of various kinds that may occur
as a result of letting competent adults play professional
football are not so much more substantial than those that
may occur in other socially permissible activities to justify a
prohibition on the practice. Thus, the externalities rationale
appears to us to be an inadequate reason to suggest that
professional football players should not be permitted to
accept even substantial risks to themselves, should that be
what the scientific evidence ultimately shows. Of course,
we recognize that others may prefer a more paternalistic
approach, one that would actually protect players from
even their own autonomous decisions that may cause them
harm or regret. In that case, however, it would be neces-
sary to identify some feature of professional football that
renders players in greater need of protection than other
competent adults. We have not been able to identify any
such feature, or at least no such feature that would call for
an absolute bar on the opportunity to play in the NFL as it
currently exists.f

f  The strongest such argument would stem from the lack of relevant information
regarding the risks and benefits of playing. Throughout this Report we urge the
continued production of that kind of information, including through the funding of
medical research on playing football. We harken back to the need for such informa-
tion in our discussion of the ethical principle of Empowered Autonomy below.
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Ultimately, we as a society have determined that it is
preferable to allow people to make decisions that may
cause them harm than to live in a society in which others
are allowed to decide what is best for us,*® and we believe
this concept holds with regard to professional football
players as well. This certainly does not mean, however,
that we advocate a principle of “every man for himself.”
To the contrary, we noted above that efforts to educate and
support player autonomy are both justified and essential.
Indeed, as will be discussed in this Report, the NFL and
NFLPA have made important progress in these areas, but
even more is needed.

We have not endeavored in this
Report to evaluate football as a
sport or to radically change its
basic nature.

Accordingly, we note that it is surely not the case that the
NFL can satisfy its obligations by simple acknowledgment
or disclosure of risks to players, any more than a company
that offers bungee jumping services can simply disclaim
the risk of death—it must also take steps to provide safe
bungee cords, jump training, environments, and the like.
Indeed, occupational safety and health laws in the United
States preclude individuals from simply consenting to any
workplace risk they may be willing to accept.*! Instead,
employers are required to take various steps to protect
against such workplace risks, as we discuss extensively

in our forthcoming paper, The NFL as a Workplace: The
Prospect of Applying Occupational Health and Safety Laws
to Protect NFL Workers. Precisely which steps are required
depends on feasibility and the nature of the industry in
question, but it is clear from both legal and ethical per-
spectives that respect for individual autonomy in the face
of even substantial risks must be paired with reasonable
efforts to abate risk exposure. Again, the NFL has made
changes on these issues, including providing “among other
things, training on proper tackling (including youth foot-
ball initiatives), helmets, and protective gear,” as well as
implementing “rule changes for the purpose of protecting
the players.”#?
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Those efforts may occur through a variety of channels, player interests, and our study is guided by more than
but here we restrict ourselves to off-the-field interventions, 30 Player Advisors. One message that we have heard
rather than addressing on-the-field rules of play. As law- loud and clear from the players is that while they hope
yers and ethicists, we believe it is beyond our legitimate the study will make important strides toward protecting
expertise to recommend such specific changes. This is and promoting player health, they have implored us

not to deny, of course, that the rules of play can have an not to make recommendations that could threaten the
important impact on player health; indeed, rule changes continued existence of the game. Thus, while we welcome
have historically been implemented to increase the safety recommendations for rule changes to improve player safety
of the game, and that trend continues today.t However, the =~ made by appropriate experts, evaluated in light of what
effects of these changes are not always clear at the outset: players themselves want, we are not in a position to make
some injury-reducing rule changes may inadvertently induce these determinations as a definitive matter. Ultimately,
other types of risk-taking behavior, or reduce certain inju- we conclude that we are likely to be far more effective in
ries while exacerbating others. protecting and promoting player health via off-the-field

intervention than by suggesting that the game itself

fundamentally change.

The COStS Of |ett|ng com pe’[en’[ adU|tS Before moving on, it is important to note that we have
. addressed here only the question of whether it is neces-
play pr0feSS|0na| football are not so sary or justifiable to eliminate the very opportunity for

competent adults to play professional football, with all its

much more substantial than those that

attendant physical risks. As to that question, we believe the

may occur in Othel‘ SOC|a”y pel‘mISSIble answer is “no.” A distinct question exists as to whether it is
ethical to watch or support professional football in various
activities to Just|fy a pr0h|b|t|0n capacities as a non-player; a question we do not take on in

this Report beyond addressing the roles of various stake-
holders to support player health within existing parameters

of the game.
As in any contact sport, a certain number of injuries in
football are unavoidable. To produce a truly “safe” (i.e.,
injury-free) game would require radical reconfiguration With this critical background in mind, the remainder of
from the current status quo, and again, we suggest that this chapter further introduces the Report by describing
this is beyond what is ethically required for a voluntary its audience, articulating the process we used to develop
endeavor between consenting adults (even as we recognize our ultimate recommendations, and clarifying important
that those consenting adults may be faced with competing points about scope and how the recommendations might be
priorities between their health and other goals, and may considered against the backdrop of the NFL’s and NFLPA’s
also be constrained by a variety of background conditions historical approaches to player health. In the chapter that
addressed below). Which on-the-field changes would follows, we articulate a set of guiding ethical principles,
be desirable depends on a multifactorial analysis of the before moving on to analysis of the wide range of stake-
benefits and drawbacks of the current version of the game holders responsible for player health.

(in regards to health and otherwise), the benefits and

drawbacks of moving to a radically different game, and a X

method of weighing those benefits and drawbacks against C ) Audience

the consequences of injuries to players and players’ own
desires and goals as they define them. In this regard, we This Report has several key audiences. First, there are the
note that The Football Players Health Study is a strong

example of the participatory research model: the study

major change agents: current players; club owners; the
NFL; the NFLPA; club medical staff; and, various player

is funded by NFL contributions to research as well as advisors. If change is to occur, these are the key individuals

the players themselves (through CBA funds that can
otherwise be allocated to player salaries)* and by the
NFLPA specifically, which is tasked with representing

and entities that will need to effectuate it. However, we live
in an era where discussions about protecting and promoting
player health extend far beyond these change agents. Fans,
the media, the NFL’s business partners, and others all have
a stake in, and more importantly, some power to shape,

g SeeAppendix I: History of Health-Related NFL Playing Rules Changes.



how the policies and practices of the NFL might evolve to
best protect and promote player health.

Writing for such divergent audiences is a significant chal-
lenge. Ultimately, we decided to err in favor of providing

a more comprehensive analysis, with all the complexity
and length that entails. Although the entire context of the
Report is important, the chapters are intended to be read
relatively independently, except where there is significant
overlap between material. Knowing that some readers will
only be interested in reading selected chapters, we made
the editorial decision to repeat important text in more than
one chapter in order to enable chapters to better stand
alone. As further assistance to readers, we have created
brief summaries for each of the chapters, which also include
our recommendations for moving forward.

It is also important to clarify the nature of our Report, as
different audiences may be more accustomed to different
research designs and formats depending on their field of
practice or academic discipline. Unlike other components
of The Football Players Health Study, this Report is not
designed or intended to be an empirical analysis, although
like much legal and ethical scholarship it relies on quantita-
tive and qualitative data where available. The Report ana-
lyzes existing literature, case law, statutes, codes of ethics,
policies and practices where available, supplemented with
additional information from sources with direct knowledge
where possible.
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D ) Goals and Process

This Report has four functions. First, to identify the various
stakeholders who influence, or could influence, the health
of NFL players. Second, to describe the existing legal and
ethical obligations of these stakeholders in both protecting
and promoting player health. Third, to evaluate the suf-
ficiency of these existing obligations, including enforcement
and current practices. And fourth, to recommend changes
grounded in that evaluation and ethical principles for each
of the identified stakeholders.

It is worth describing the Report’s functions in
greater depth.

1) IDENTIFICATION: UNDERSTANDING
THE MICROENVIRONMENT
AFFECTING PLAYER HEALTH

Over several months, we conducted a comprehensive
review of the sports law and ethics literature, and

had in-depth conversations with a number of former
players and representatives of the many stakeholders

we identified as crucial to our analysis. This allowed us

to supplement our existing expertise and understanding
to generate a list of 20 stakeholders to focus on. The
stakeholders are: players; club doctors; athletic trainers;
second opinion doctors; neutral doctors; personal doctors;
the NFL; NFLPA; NFL clubs; coaches; club employees;

Figure Introduction-A: The Report’s Goals and Process
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health of NFL players.
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holders in both protecting and promoting player health.

rthe sufficiency of these existing obligations, including
enforcement and current practices.

r changes grounded in that evaluation and ethical principles
for each of the identified stakeholders.
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equipment managers; contract advisors; financial advisors;
family members; officials; equipment manufacturers;

the media; fans; and, NFL business partners. Each
stakeholder is discussed in its own chapter, except the
NFL and NFLPA, which are discussed together in light of
their interdependence.

This comprehensive list of stakeholders is essential because
one cannot understand, let alone improve, health outcomes
for a population without understanding the larger context
that created those health outcomes. What is instead needed
is, in the words of the Institute of Medicine (now known as
the National Academy of Medicine),” “a model of health
that emphasizes the linkages and relationships among
multiple factors (or determinants) affecting health.”** When
building such a model, it is essential to look at individual,
interpersonal, institutional, and community domains to
truly understand the terrain.

Players are, of course, the center of the universe for the
purposes of this Report. After all, it is their health with
which we are concerned, and it is they who make many

of the key decisions that can protect and promote their
health, or fail to do so. But it is essential to recognize that
although they are competent adults, players make choices
against a constrained set of background conditions, includ-
ing limited information; it is often not as simple as saying
“if you’re hurt, don’t play” or “if you’re worried about the
risks, find something else to do.” These constraints include
not only the kinds of limitations we all face as imperfect
decision makers—for example, biases that lead us to
believe that statistical predictions about scary or unpleasant
outcomes will not apply to us (optimism bias), or to give
more weight to our current needs and desires than to those
of our future selves (present bias)* —but also financial,
legal, and social structures that may constrain or shape
available decisions.

For at least some players, football provided an opportunity
to go to college that might not otherwise have been avail-
able or affordable, and at the professional level, the game
can offer an avenue to pull players and their families out
of generations of poverty, dangerous neighborhoods, and
social strife in a way that likely would not be possible via
an alternative career path. Of course, these are extremely
attractive rewards, and even for players from more afflu-
ent backgrounds, the possibility of fame and lucrative
contracts can be very compelling. However, these rewards
are available only to a relatively select few, competition

is fierce for every roster spot, and pressures are intense.

h  The National Academy of Medicine is a nonprofit, nongovernmental organization that
conducts research and provides advice concerning medical and health issues.

A decision not to play through injury or not to accept
certain risks could make the difference between getting a
contract or a contract extension and being cut. Moreover,
although some players have million dollar contracts, many
players make substantially less; even if their salaries are in
the range of hundreds of thousands of dollars, they only
have that earning potential for a relatively short period of
time—they are generally not “set for life.” In this context,
players may feel the need to push themselves as hard as
possible for as long as possible (and may also feel pressure
from coaches, teammates, fans, and others), and face the
consequences later. On top of all this, most players love the
game. They love to play, they love the physicality, and they
love the team mentality. Regardless of their physical limita-
tions, they often want to play and do not want to let their
teammates down.

Again, none of this is to suggest that players are not com-
petent moral agents, making voluntary decisions to play
football. They certainly are, but the background circum-
stances that influence their decisions, and that differ for
each player, cannot be ignored. Thus, while we recognize
that players bear responsibility for their own health, in
many cases they simply cannot protect and promote their
health entirely on their own, nor may they treat health as
their unyielding primary goal. Although the competitive
nature of the game and the limited available roster spots
are inherent features that will not change, players need a
structure that helps them make decisions that will advance
their own interests, as they define those interests in the
short- and long-term. This requires accurate information,
unconflicted practitioners and advisors, social support and
safety nets in place when they make choices that turn out
poorly, easily accessible opportunities to prepare for life
after football, and a culture shift toward greater respect and
understanding for players who take steps to protect their
health. Without changes in this support structure and other
features beyond player control, meaningfully improving
player health is impossible.

Thus, while recognizing a critically important role for
players, this Report also views a variety of additional
stakeholders as key influences, for good or for bad, on
player health. It is helpful to understand these stakeholders
as falling into several groupings, which mirror the Parts of
this Report.

Part 1 begins with the players, the focal point of our
analysis.

Part 2 is devoted to the player’s medical team, those stake-
holders that provide medical diagnosis and treatment, as
well as athletic training, focusing directly on player health.
Parts of this team (club doctors, athletic trainers) are largely



within the club, or at the League level (neutral doctors).
Others (the player’s personal doctor and second opinion
doctors) are available to the player outside the ambit of the
club or the League.

The second grouping, contained in Part 3, includes the
chief policymakers for all matters related to promoting
and protecting players’ health: the NFL; the NFLPA; and,
the individual clubs. These stakeholders represent the club
owners and the players respectively, and their policies are
primarily codified in the various CBAs. Because so many
of our recommendations are ones that we envision being
enacted through the CBA process, we spend considerable
time in this Report discussing the NFL’s and NFLPA’s past
efforts concerning player health to ground our recommen-
dations for the future.

While there are a number of critical League-wide policies,
when it comes to player health there can also be hetero-
geneity among the practices of individual clubs. Our third
grouping, discussed in Part 4, examines the stakeholders

i Atthe beginning of Part 2, we acknowledge that there are other medical profes-
sionals who work with NFL players, including but not limited to physical therapists,
massage therapists, chiropractors, dentists, nutritionists, and psychologists. While a
health care professional from any one of these groups might play an important role
in a player’s health, it is our understanding that their roles are not so systematic and
continuous to require in-depth personalized discussion, i.e., they are typically not as
enmeshed within the culture of a given NFL club to generate some of the concerns
that are discussed in Part 2. Moreover, the obligations of and recommendations to-

wards these professionals are substantially covered by other chapters in this Report.

To the extent any of these healthcare professionals are employed or retained by
the Club, Chapter 2: Club Doctors and Chapter 3: Athletic Trainers are of particular
relevance. To the extent any of these healthcare professionals are retained and
consulted with by players themselves, then Chapter 6: Personal Doctors is relevant.

It is essential to recognize
that although they are
competent adults, players
make choices against

a constrained set of
background conditions.
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that, apart from the medical team, influence player health

at the club level: club employees; and, equipment managers.

Of course, players often look outside the club or the League

for advice related to their health and for social support.
The fourth grouping looks at who they turn to: contract
advisors; financial advisors; and, family members. Part 5
examines these stakeholders.

More on the periphery is a somewhat miscellaneous set
of stakeholders we discuss in Part 6: officials; equipment
manufacturers; the media; fans; and, NFL business part-
ners. In keeping with our assessment that their effects on
players’ health and ethical duties are more attenuated, we
spend less time analyzing and making recommendations
for this group. Nonetheless, they are an important part of
understanding the full range of stakeholder influences on
player health.

Finally, Part 7 briefly discusses several groups that are
“interested parties” but do not quite rise to the level of
a true stakeholder in the microenvironment that has the
health of professional players at the center: the National
Collegiate Athletic Association (NCAA); youth leagues;
governments; worker’s compensation attorneys; and,

health-related companies. Understanding these parties may

be helpful for understanding the broader context in which
player health issues arise and are addressed, but we make

no recommendations relating to these groups, for reasons

discussed in Part 7.

Figure Introduction-B on the next page shows the intersec-
tions of these stakeholders in the microenvironment of

player health.
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Figure Introduction-B: Player Health Microenvironment
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How did we arrive at this list of stakeholders? The key
criterion for inclusion was simple: who (for better or worse)
does—or should—play a role in NFL player health? The
answer to that question came in three parts, as there are
individuals, groups, and organizations who directly impact
player health, for example, as employers or caregivers;
those who reap substantial financial benefits from play-
ers’ work; and, those who have some capacity to influence
player health. Stakeholders may fall under more than one
of these headings, but satisfaction of at least one criterion
was necessary for inclusion. The result is an extensive map-
ping of a complex web of parties.

2 ) DESCRIPTION OF LEGAL AND
ETHICAL OBLIGATIONS

Once our stakeholders were identified and appropriately
organized in line with the microenvironment discussed
above, we undertook a comprehensive analysis of their
existing legal obligations and the ethical codes applicable
to each (if any) through legal research, review of academic
and professional literature, and interviews with key experts.
We conducted formal and informal interviews with a
number of current and former players, NFL and NFLPA
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representatives,’ sports medicine professionals, contract
advisors, financial advisors, player family members, mem-
bers of professional organizations representing coaches,
athletic trainers, officials, and equipment managers, the
media, and others working in and around the NFL. In the
hope of encouraging full and candid disclosure, we offered
these individuals the opportunity to have their comments
be used confidentially and we have honored their prefer-
ences in this Report. The interviews were not intended to be
representative of the different stakeholder populations or
to draw scientifically valid inferences and they should not
be used for that purpose. Instead, they were meant to be
informative of general practices in the NFL.

Additionally, in the Section: Ensuring Independence and
Disclosure of Conflicts, we discuss our methodology for
obtaining relevant information from both the NFLPA and
NFL. During the course of our research we had multiple
telephone and email communications with both NFLPA
and NFL representatives to gain factual information. As
will be indicated where relevant in the Report, some-
times the parties provided the requested information and

j  During the course of reviewing this Report for confidential information, the NFLPA

requested information obtained from the NFLPA be attributed to the NFLPA gener-
ally, rather than specific NFLPA employees. For our purposes, the specific individual
that provided the information was irrelevant, so long as the NFLPA provided the
information. Thus, we agreed not to identify specific NFLPA employees.



sometimes they did not. These communications were not
about the progress, scope, or structure of the Report.

As is typical with sponsored research, we provided periodic
updates to the sponsor in several formats: Pursuant to the
terms of Harvard-NFLPA agreement, the NFLPA receives
an annual report on the progress of The Football Players
Health Study as well as one Quad Chart progress report
each year. Additionally, on two occasions (August 22, 2014,
and January 23, 2015), we presented a summary of the
expected scope and content of the Report to The Football
Players Health Study Executive Committee, comprised of
both Harvard and NFLPA personnel. Those meetings did
not alter our approach in constructing this Report, the con-
clusions reached, or the recommendations made. Indeed,
the only comment from the Executive Committee meetings
that resulted in a change to the content of the Report was
the suggestion at the very beginning of the writing process
to include business partners as a stakeholder, which we
agreed to be important.

More specific information about our player interviews is
also important. To better inform our understanding of
players and all of the stakeholders and issues discussed

in this Report, we conducted approximately 30-minute
interviews with 10 players active during the 2015 season
and 3 players who recently left the NFL (the players’ last
seasons were 2010, 2012, and 2012 respectively).k The
players interviewed were part of a convenience sample
identified through a variety of methods; some were
interested in The Football Players Health Study more
generally, some we engaged through the Law and Ethics
Advisory Panel (LEAP) and Football Players Health Study
Player Advisors, and some interviews were facilitated by

a former player now working for the NFLPA. The play-
ers interviewed had played a mean of 7.5 seasons, with a
range of 2 to 15 seasons, and for a mean of between 3 and
4 different clubs (3.4 clubs), with a range of 1 to 10 clubs.
In addition, we interviewed players from multiple posi-
tions: one quarterback; two fullbacks; one tight end; three
offensive linemen; two linebackers; one defensive end; two
safeties; and, a special teams player (not a kicker, punter,
or long snapper). We aimed for a racially diverse set of
players to be interviewed: seven were white and six were
African American. Finally, the players also represented

a range of skill levels, with both backups and starters,
including four players who had been named to at least one
Pro Bowl team.

k  The protocol for these interviews was reviewed and approved by a Harvard Univer-
sity Institutional Review Board.
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In addition to these more formal interviews, we engaged
in informal discussions and interviews with many other
current and former players to understand their perspec-
tives. As stated above, these interviews were not intended
to be representative of the entire NFL player population
or to draw scientifically valid inferences, and should not
be read as such, but were instead meant to be generally
informative of the issues discussed in this Report.! We
provide anonymous quotes from these interviews through-
out the Report, and urge the reader to keep that caveat in
mind throughout.

The key criterion for inclusion was
simple: who (for better or worse)
does—or should—play a role in
NFL player health?

We were not always able to achieve as much access to inter-
view subjects or documents as would have been ideal. In
November 2014, we notified the NFL that we intended to
seek interviews with club personnel, including general man-
agers, coaches, doctors, and athletic trainers. The NFL sub-
sequently advised us that it was “unable to consent to the
interviews” on the grounds that the “information sought
could directly impact several lawsuits currently pending
against the league.” Without the consent of the NFL (the
joint association for NFL clubs, i.e., the employers of these
individuals), we did not believe that the interviews would
be successful and thus did not pursue them at that time;
instead, we provided those stakeholders the opportunity

to review a draft of the Report. We again requested to
interview club personnel in July 2016 but the NFL did not
respond to that request. The NFL was otherwise coopera-
tive; it reviewed our Report and facilitated its review by
club doctors and athletic trainers. The NFL also provided
information relevant to this Report, including but not
limited to copies of the NFL’s Medical Sponsorship Policy
(discussed in Chapter 2: Club Doctors) and other informa-
tion about the relationships between clubs and doctors.

| We have also undertaken a “Listening Tour” of former players, current players, and
their family members —a qualitative study design—to better understand their
perspectives and the issues affecting them, but the results of that research are not
yet available.
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In April 2016, we engaged the NFL Physicians Society
(NFLPS), the professional organization for club doctors,
about reviewing relevant portions of a draft of the Report
and related work. The NFLPS at that time questioned how
many club doctors we had interviewed in developing the
Report, apparently unaware of the NFLs prior response

to our planned interviews. We were surprised to find that
the NFL had not previously discussed the matter with the
NFLPS and immediately invited the NFLPS to have individ-
ual club doctors interviewed, an offer the NFLPS ultimately
declined. Instead, it chose to proceed with reviewing our
work and providing feedback in that manner.

The absence of individual interview data from club person-
nel is an important limitation to our work. The result is
that we instead rely largely on the perspectives of players
concerning these individuals. Nevertheless, we believe this
gap is mitigated by our extensive research and the NFLs
and club doctors’ review of this Report.

3 ) EVALUATION OF LEGAL AND
ETHICAL OBLIGATIONS

Once we had a better sense of the existing obligations, or
lack thereof, and how those obligations were or were not
complied with or enforced, we were able to begin norma-
tive analysis, evaluating the current successes as well as
gaps and opportunities for each stakeholder in protecting
and promoting player health.

4) RECOMMENDATIONS

Finally, we applied a series of legal and ethical principles,
discussed in the next chapter, to the current state of affairs
for each stakeholder in order to arrive at recommenda-
tions for positive change where needed. For every recom-
mendation we describe both the reason for the change and,
where applicable, potential mechanisms by which it may
be implemented. However, we avoided being overly specific
or prescriptive when multiple options for implementation
may exist, and where we lacked sufficient information to
determine which mechanism might be best.

While we consider and discuss all changes that could
improve player health, we purposefully chose to focus

on actionable recommendations that could be realisti-

cally achieved between the publication of this Report and
execution of the next CBA (discussed in detail below).™
This pragmatic approach does not mean that we are giv-
ing stakeholders a pass to simply accept the many current
barriers to change that may exist, but it does recognize that

m The 2011 CBA expires in March 2021. 2011 CBA, Art. 69.

change may be difficult in this complex web of relation-
ships and in a culture that has developed over the course

of many decades and is deeply entrenched. Furthermore,
certain changes might require further information, research,
or discussion than we were able to achieve in this Report.
When we concluded that was the case, we so indicated by
recommending only that a change be “considered” or that
additional information be sought. Our recommendations
may not be easy to achieve, but we have taken into account
various realities.

Finally, it is important to recognize that we do not view
our recommendations as the exclusive changes that the
various stakeholders should consider. We do, however, view
these as minimum next steps forward —a floor, but not

a ceiling.

Each chapter largely follows the goals and process outlined
above. The sections of each chapter include: (A) Back-
ground; (B) Current Legal Obligations; (C) Current Ethical
Codes; (D) Current Practices; (E) Enforcement of Legal and
Ethical Obligations; and, (F) Recommendations.

E ) The Collective Bargaining

Agreement (CBA)

As discussed above, it is important that our recommenda-

tions be actionable. Moreover, we recognize that the most
realistic way in which change will be effectuated is through
the CBA. Thus, we provide a primer on the CBA.

Pursuant to the National Labor Relations Act (NLRA),
the NFLPA is “the exclusive representative” of current and
rookie NFL players “for the purposes of collective bargain-
ing in respect to rates of pay, wages, hours of employment,
or other conditions of employment.”* Also pursuant to
the NLRA, NFL clubs, acting collectively as the NFL, are
obligated to bargain collectively with the NFLPA concern-
ing the “wages, hours, and other terms and conditions of
employment” for NFL players.*” Since 1968, the NFL and
NFLPA have negotiated 10 CBAs. The most recent CBA
(executed in 2011) is 301 pages long and governs nearly
every aspect of the NFL. Generally speaking, most impor-
tant changes in NFL policies and practices are the result of
the CBA process. Consequently, CBAs are of paramount
importance to understanding how the business of the NFL
functions and making recommendations for improvement.
Appendix B shows the health-related changes in the CBAs
over time.
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Figure Introduction-C: NFLPA Membership and Bargaining Unit
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Throughout this Report, we refer to the CBAs by years,
such as the 1968 CBA, 1993 CBA, or 2011 CBA. The years
reference the dates the CBAs became effective, which is usu-
ally, but not always, the year in which the CBA was agreed
to, i.e., some CBAs had retroactive application.

Why discuss the past CBAs and the CBA process so heavily
in this Report? The CBA represents the key covenant
between players (via the NFLPA) and club owners (via the
NFL), on all matters pertaining to player health (alongside
many other important issues that matter to these parties).
The most straightforward way to implement many of the
changes we recommend to protect and promote player
health will be to include them in the next CBA. That

said, however, whenever change is possible outside of the
CBA negotiating process, it should not wait— the sooner,
the better. Moreover, although the CBA will often be

the most appropriate mechanism for implementing our
recommendations, we do not want to be understood as
suggesting that player health should be treated like just
another issue for collective bargaining, subject to usual
labor-management dynamics. This is to say that as an
ethical matter, players should not be expected to make
concessions in other domains in order to achieve gains in
the health domain. To the contrary, we believe firmly the
opposite: player health should be a joint priority and not be
up for negotiation.

All Former Players
(20,000)

F ) A Brief History of the NFL’s and

NFLPA’s Approaches to Player Health

Now that we have explained the significance of the collec-
tive bargaining relationship between the NFL and NFLPA,
we provide a short historical summary of the parties’
approach to player health. In Chapter 7: The NFL and
NFLPA, we provide a more detailed discussion (including
relevant citations) of the issues summarized here.

The 1960s and 1970s were marked by the League’s growth
into the modern enterprise that it is today. Under the lead-
ership of Commissioner Pete Rozelle, the NFL achieved
stability by merging with its competitor league, the American
Football League (AFL), and important new revenue as a
result of the broadcasting of NFL games on television, aided
by the passage of the federal Sports Broadcasting Act. The
increased revenues coincided with an emerging NFLPA, led
by its first Executive Director, Ed Garvey. Although progress
was made on basic medical issues (such as medical insurance
and disability benefits) during this time, the principal items of
negotiation were compensation issues and free agency.

The 1980s were characterized by labor strife. The players
engaged in unsuccessful strikes during the 1982 and 1987
seasons as part of their efforts to obtain a system of free
agency, which by that point existed in all the other major
professional sports leagues. While the players did not gain
on this issue, the 1982 CBA did make progress on several
health initiatives, including required certifications for club
doctors and athletic trainers, the players’ right to a second
medical opinion paid for by their club, and the players’



40. \ Protecting and Promoting the Health of NFL Players

right to choose their own surgeon at their club’s expense. debate about the extent to which football caused brain
In this decade, former NFL player Gene Upshaw took over  injuries, while he also emphasized progress the NFL had
for Garvey at the NFLPA, and former outside counsel Paul =~ made concerning its concussion protocols and research
Tagliabue replaced Rozelle as Commissioner. The 1980s it was funding. After the hearing, the NFL effectively
ended with a series of ongoing antitrust lawsuits concerning  overhauled the MTBI Committee, renaming it the Head,
the NFLs compensation rules. Neck and Spine Committee and replacing its members
with independent experts. Nevertheless, further progress

on these issues was complicated by the NFLs decision, in

i 2008, to opt out of the 2006 CBA after the 2010
As an ethical matter, players should not rer e after the 2010 season

be eXpeCted to make concessions in The 2011 CBA negotiations ultimately resembled a con-

. . . . densed version of what took place between 1987 and 1993.
other domains in order to achieve gains After extensive litigation and public politicking, the NFLPA

In the health domaln and NFL reached a new CBA in July 2011. The 2011 CBA
substantially amended and supplemented player health
and safety provisions. In short, the 2011 CBA created new
health-related benefits and programs, increased existing
In 1993, the NFL and NFLPA reached a settlement on the benefit amounts, reduced on-field exposure, improved the
outstanding litigation and created a new, comprehensive number and type of doctors clubs must retain, and set aside
CBA that set the framework for every CBA since. The funds for further research. Those funds are used to fund
players gained the right to unrestricted free agency for the The Football Players Health Study at Harvard University
first time in exchange for a hard Salary Cap. Nevertheless, and other research initiatives.
the 1993, 1996, and 1998 CBAs made almost no substan-

tive changes to player health provisions, other than mild . .
increases in the benefit amounts. At the same time, con- G DISPUte Resolution
cussions were starting to become an issue of concern to
& With a brief understanding of the CBA and the NFL’s and

NFLPA’s approaches to player health, it is important to
understand how players and other stakeholders resolve

players and were gaining media attention. In 1994, the NFL
formed the Mild Traumatic Brain Injury Committee (MTBI
Committee) to study concussions, led by New York Jets

club doctor Elliot Pellman. disputes about the CBA or parties’ policies and practices. In

this Report we discuss ways in which players have enforced

The CBA was extended in 2002 with minimal conflict and can enforce stakeholder obligations, i.e., ways in which
and again minimal gains on player health provisions. Of players can seek to either have the stakeholder punished
note, offseason workout programs were reduced from 16 for failing to abide by the stakeholder’s obligations, and/
to 14 weeks and the NFL established a Tuition Assistance or for the player to be compensated for that failure. The
Plan. Beginning in 2003, the MTBI Committee published two principal methods by which players seek to enforce
research that became controversial, as discussed in more stakeholder obligations are through civil lawsuits or in arbi-
detail in Chapter 7: The NFL and NFLPA. trations, typically through procedures outlined in the CBA.
Arbitrations are a private alternative to litigation in public
A new CBA was reached in 2006 that made some changes courthouses. As is discussed in this Report, there are often

concerning player health, including a Health Reimbursement  Jegal disputes about the forum in which a player is required
Account, and the “88 Benefit” to compensate retired players  bring his claim.

suffering from dementia. After completing the 2006 CBA,

Roger Goodell replaced Tagliabue as NFL. Commissioner. Nevertheless, we do not strongly advocate for one dispute
resolution system over another. There are benefits and
Concerns about concussions and player health accelerated drawbacks to each, as detailed in Appendix K: Players’
during the late 2000s. Both the NFL and NFLPA faced Options to Enforce Stakeholders’ Legal and Ethical Obliga-
criticism on these issues, including at multiple Congressio- tions. What is important for our purposes is that players
nal hearings. At a 2009 hearing, NFLPA Executive Direc- have meaningful mechanisms through which to address
tor DeMaurice Smith, who replaced the recently deceased their claims. In places where we think players’ ability to
Upshaw, emphasized that the NFLPA considered player enforce stakeholder obligations is unclear or inefficient,
health its top priority and would increase its attention to we have made recommendations designed to improve

these issues. For his part, Goodell deferred to the scientific players’ rights.



Finally, it is our hope that player health will become a
shared issue of concern, and less of one subject to dispute.
For this reason, mediation can also be an effective form of
alternative dispute resolution. Mediation involves a trained
third party working with both sides to reach a mutually
acceptable agreement. Through mediation, players and

the various stakeholders discussed herein might be able to
reach fair outcomes without resorting to more adversarial
proceedings such as lawsuits and arbitrations.

H ) Scope of the Report

As already alluded to, the scope of this project is to gener-
ate legal and ethical recommendations that will improve
the health of professional football players, current, future,
and former. To fully grasp what is to come, it is essential to
clarify these parameters.

1) DEFINING HEALTH

First, it is necessary to understand what we mean by
“health” and to explain the rationale for our definition,
which extends beyond the sort of clinical measurements
that might immediately be evoked by the phrase. Indeed,
our mantra “The Whole Player, The Whole Life” motivates
definition used in this Report. “Health” clearly covers the
conventional and uncontroversial reference to freedom
from physical and mental illness and impairment. But
health is much more than the mere absence of a malady.

As a prominent medical dictionary notes, the

. . . state of health implies much more than free-
dom from disease, and good health may be defined
as the attainment and maintenance of the highest
state of mental and bodily vigour [sic] of which
any given individual is capable. Environment,
including living and working conditions, plays an
important part in determining a person’s health,

as do factors affecting access to health such as
finance, ideology, and education.”

n Black’s Medical Dictionary (42 ed. 2010). See also Black’s Law Dictionary (9th ed.
2009) (defining “health” as “(1) the state of being sound or whole in body, mind, or
soul. (2) Freedom from pain or sickness”); Attorney’s lllustrated Medical Dictionary
(American Jurisprudence Proof of Facts 3d Series 2002) (defining “health” as “[a]
state of physical, mental and social well-being, characterized by optical functioning
without disorders of any nature.”); Stedman’s Medical Dictionary (28th ed. 2006)
(defining “health as “(1) The state of the organism when it functions optimally
without evidence of disease or abnormality. (2) A state of dynamic balance in which
an individual’s or a group’s capacity to cope with all the circumstances of living is at
an optimal level. (3) A state characterized by anatomic, physiologic, and psychologi-
cal integrity, ability to perform personally valued family, work and community roles;
ability to deal with physical, biologic, psychological, and social stress; a feeling of
well-being, and freedom from the risk of disease and untimely death.”).

Introduction 41.

Other groups take the definition of “health” even further.
For example, rather than recognizing environment, living
and working conditions, finance, ideology, and education as
factors that determine a person’s health or access to health,
the World Health Organization (WHO) treats them as
part of health itself, which it defines as “a state of com-
plete physical, mental and social well-being and not merely
the absence of disease or infirmity”*® (emphasis added).
Because the WHO definition is so broad as to make nearly
any question a health question, we do not directly adopt

it here.

However, we do maintain the importance of consider-

ing the full range of nonmedical inputs that can influence
health, also known as the social determinants of health.
These social determinants extend beyond the sorts of things
for which one would seek out a doctor’s care, and include
broadly “the conditions in which people are born, grow,
live, work, and age,” as affected by the “distribution of
money, power, and resources at global, national and local
levels.”* Indeed, the NFL’s Player Engagement Department
itself includes “physical strength,” “emotional strength,”
“personal strength,” and “financial strength” within its
concept of “total wellness.”>°

In Chapter 13: Financial Advisors, we discuss several
reports and studies with conflicting information about

the financial health of NFL players. Nevertheless, it is
clear that there are serious concerns about former players’
financial challenges. The relationship between physical and
financial health goes in both directions. Without adequate
savings and benefits during and after NFL play, players
may find themselves insufficiently prepared to meet their
physical and mental health needs, especially in the event
of crisis.’" On the flip side, crises in physical and mental
health are closely tied to bankruptcy, home foreclosure,
and other serious financial setbacks.’? At its worst, these
two outcomes can lead to a vicious cycle—poor health
outcomes lead to financial losses, which worsen the ability
to combat physical and mental health impairments, which
in turn further deplete financial resources. Additionally,
financial health is also in and of itself an important com-
ponent of a person’s health. Financial difficulties can cause
stress that contributes to or exacerbates psychological and
physical ailments.

Acknowledging these social determinants of health allows
us to recognize that a set of recommendations limited
exclusively to medical care, medical relationships, and med-
ical information would not suffice to achieve our goal of
maximizing player health. Acknowledging the social deter-
minants of health recognizes that a set of recommendations
limited exclusively to medical care, medical relationships,
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and medical information would not suffice to achieve our
goal of maximizing player health. We cannot focus solely
on avoiding brain injury, protecting joints, and promot-
ing cardiovascular health, for example, but we must also
address well-being more generally, which depends on other
factors, such as the existence of family and social support,
the ability to meet economic needs, and life satisfaction.

Acknowledging the social determinants
of health recognizes that a set of
recommendations limited exclusively
to medical care, medical relationships,
and medical information would

not suffice to achieve our goal of
maximizing player health.

We define health for purposes of this Report as “a state of
overall wellbeing in fundamental aspects of a person’s life,
including physical, mental, emotional, social, familial, and
financial components.” While our expansive definition of
health might be more applicable to some stakeholders than
others, we believe it is important to provide one definition
that applies to all stakeholders.°

Accordingly, this Report makes recommendations not only
about ways to influence players’ medical outcomes, but
also ways to positively influence the role of social deter-
minants in their health. This translates to recommenda-
tions about financial management, retirement planning,
the contract advisor and financial advisor industries,
education and training for careers after the NFL, and oth-
ers—ultimately factors that can become significant stress-
ors if not handled appropriately, with serious consequences
for physical, social, and financial health in the short and
long term.*3

o For example, some might believe our definition of health is too broad to be imposed
on employers such as the NFL and NFL clubs. However, as is explained in this
Report, the NFL and clubs have voluntarily taken on responsibilities and facilitated
many programs that address the components of our broader definition of health,
including but not limited to programs concerning mental and financial health.
Additionally, we note that employers are increasingly adopting initiatives, such
as wellness programs, to advance employee health rather than to simply prevent
injuries on the job. See Kristin Madison, Employer Wellness Incentives, the ACA, and
the ADA: Reconciling Policy Objectives, 51 Willamette L. Rev. 407, 411-14 (2015).

Although reference to “health and well-being” is more
descriptive of the breadth we have in mind, going forward,
we will simply refer to “health” as shorthand to refer to
both medical issues (physical and psychological) and social
determinants of health.

A second clarification about our understanding of health is
also worth making explicit. This is to draw a distinction,
as has become common in public health, bioethics, human
rights, and political philosophy, between “capabilities” and
“functionings.” Capabilities are central, essential entitle-
ments needed to live a life that is a truly good life for a
human being; they are what is needed to allow for human
flourishing.>* On one particularly influential list from the
philosopher Martha Nussbaum these include, among other
things, living a normal life span, bodily health, bodily
integrity, being able to use the senses, the imagination, and
thought, and experiencing normal human emotions.*> But
these capabilities are really possibilities, not mandates.
They refer to the capability to do X, rather than a mandate
that a person do X (a functioning). To define what makes

a life good in terms of functioning instead of capabil-

ity would threaten to push “citizens into functioning in a
single determinate manner, [and] the liberal pluralist would
rightly judge that we were precluding many choices that
citizens may make in accordance with their own concep-
tions of the good.”s*

For this reason, whenever we discuss promoting player
health in this Report we are discussing promoting players’
capabilities related to health. As we recognize and discuss
in greater depth below in our principle of “empowered
autonomy,” whether and how players decide to exercise
those capabilities for health is something that is left up to
them. We will have satisfied our duties to players if we can
support their capabilities for health, whatever they decide
to do with those capabilities. That said, however, we rec-
ognize, as explained above, that players face a wide variety
of constraints and pressures that may influence their ability
and willingness to exercise their capabilities for health. As
such, we endeavor in this Report to minimize those con-
straints and pressures to the extent possible.

Finally, it is important to understand the temporal dimen-
sion of health we aim to improve. A driving theme for the
entire Football Players Health Study is the idea that we are
focused on the whole player, over his whole life. When we
discuss promoting player health we have in mind the “long
game,” and the goal is not only to keep players healthy
during their playing years or immediately afterwards, but
throughout their (hopefully long) lifetimes.



2) A FOCUS ON PROFESSIONAL
FOOTBALL PLAYERS

In identifying the universe of appropriate stakeholders

and making recommendations regarding player health, we
have taken as our threshold the moment that a player has
exhausted or foregone his remaining college eligibility and
has taken steps to pursue an NFL career. From that point
on what needs to happen to maximize his health, even

after he leaves the NFL? The reason we have selected this
frame is not because the health of amateur players— those
in college, high school, and youth leagues—is secure or
unimportant. Instead, the reason is largely pragmatic: there
is only so much any one report can cover, and adding anal-
ysis of additional stakeholders such as the NCAA, youth
leagues, and parents would confuse an already complicated
picture. We recognize that what happens at the professional
level can have a trickle-down effect on the culture of foot-
ball across the board, and also that some amateur players
may be taking health risks in hopes of eventually reaching
the NFL, even when that may be highly unlikely. Moreover,
we acknowledge that the legal and ethical issues that arise
regarding individuals who are not competent to make their
own decisions (e.g., children) are substantially more dif-
ficult. Nonetheless, our goal with this Report is to address
the already complicated set of factors influencing the health
of NFL players, current, future, and former.

That said, many of our recommendations will be most rel-
evant to current and future players, simply because former
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players may not continue to be engaged with or affected

by many of the stakeholders that we have covered, or may
be past the point at which implementation of particular
recommendations could help them. For example, no matter
what improvements we recommend related to club doctors,
these could not affect players who are no longer affiliated
with any club.

We nonetheless acknowledge that concerns about the health
of former NFL players have been an important contribut-
ing motivation for research on NFL player health issues,
including The Football Players Health Study. Although

we focus on current players, the health benefits available
to players after their career are an important component
of player health. We have summarized these benefits in
Appendix C. In addition, in our forthcoming Report,
Comparing the Health-Related Policies and Practices of
the NFL to Other Professional Sports Leagues, we provide
an in-depth analysis of these benefits and compare them

to those available in other professional sports leagues.
Comparing the benefits raises difficult questions of what
players are entitled to and when they are entitled to it. We
address these issues in our forthcoming Report.

With this Introduction to our work at hand, we next
outline our governing ethical principles before mov-
ing on to discussions of the stakeholders comprising the
microenvironment of player health.
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As explained in the Introduction, the goal of this Report is

to determine who is and should be responsible for protecting
and promoting the health of NFL players, and why. In some
cases, the law will at least partially answer these questions,
at least from a descriptive standpoint. But in all cases it is
necessary to undertake ethical analysis in order to evaluate
the sufficiency of existing legal obligations, make recom-
mendations for change, and determine the proper scope of
extralegal responsibilities. It is ethics that will help us explain
the conclusions and recommendations that follow.

In this chapter we outline seven foundational ethical prin-
ciples that we believe ought to govern the complex web of
stakeholders related to player health as described in the
Introduction. These principles, generated for the unique
context of professional football, served to guide the proper
scope and direction of the recommendations set forth for
each stakeholder in the chapters that follow, and also as

a litmus test for inclusion of various recommendations in
the Report. We describe these principles and their develop-
ment below. Then, in each of the subsequent chapters, we
consider more specific ethical obligations of each individual
stakeholder as to player health, acknowledging, among
other things, existing ethical codes and legal obligations.

A ) Existing General Principles

The principles that guide this Report are neither matters

of natural law nor derived from pure reason, nor were

they entirely driven by case study of the NFL. Instead, we
recognized that “[n]either general principles nor paradigm
cases adequately guide the formation of justified moral
beliefs . . . .”! Instead, principles must be designed for specific
cases and case analysis must be guided by general principles.
Thus, we took both top-down and bottom-up approaches,
cognizant of the sometimes fraught relationships of the
relevant stakeholders, in order to develop a set of tailored
principles applicable to our driving questions about the who,
how, and why of protecting and promoting player health.

Stated another way, we began with widely recognized,

if not necessarily universally revered, general principles
from bioethics, as well as from professional and business
ethics and human rights, where applicable—a top-down
approach. Here, our question was “which ethical principles

GUIDING ETHICAL PRINCIPLES

have already been established or suggested that may have
relevance to this context?” However, it was particularly
important not to simply apply “off the shelf” general ethi-
cal principles to the setting of professional football because
these principles often are meant to govern a particular kind
of relationship—e.g., physician-patient, researcher-subject,
business-consumer—and not all the stakeholders we
examine fit those molds. Thus, we simultaneously consid-
ered unique features of the NFL context to generate more
specific and novel principles for this setting—reasoning
from the bottom up.

In the end, our approach was to build on ethical analyses
that have come before, while recognizing that “[a]ppro-
priate moral judgments occur . . . through an intimate
acquaintance with particular situations and the historical
record of similar cases.”?

1) GENERAL PRINCIPLES OF BIOETHICS

The literature on principles that guide bioethics is vast.?
Not only are there numerous proposals for principles that
ought to be considered, but there are also strong voices
against the use of principles altogether.* Without providing
a comprehensive review of this debate, we began our analy-
sis with the most prominent set of principles in modern
bioethics: Respect for Autonomy; Non-Maleficence; Benefi-
cence; and, Justice. These four principles have become the
foundation of an approach called “Principlism,” which
calls for application of these principles and balancing them
against one another in order to reach moral conclusions
about particular situations.®

What do these principles mean? In brief:

* Respect for Autonomy means at a minimum respecting
“self-rule that is free from both controlling interference by
others and limitations that prevent meaningful choice, such as
inadequate understanding.”®

* Non-Maleficence refers to the duty to avoid harm. It is
“distinct from obligations to help others” and “requires only
intentional avoidance of actions that cause harm.””

* Beneficence is the duty to positively do good, an obligation
“to prevent . . . [and] remove evil or harm” and promote the
welfare of the relevant party.?



* Finally, the principle of Justice refers primarily to distribu-
tive justice, the “fair, equitable, and appropriate distribution
determined by justified norms that structure the terms of
social cooperation.” This principle may be framed for our
context as fairness in distribution of burdens and benefits of a
given enterprise.

Other principles have also been suggested as alternatives or
additions. Scholars coming from the ethics of care tradition
have suggested that a principle of Compassion be added to
the mix, as a supplement to Beneficence, and feminist and
non-Western scholars have pressed for an approach less
focused on individual autonomy, with greater recognition
that individuals are situated in a much richer community
and context.!?

These values sometimes conflict, and on the Principlist
view, much of the moral decisionmaker’s work is to come
to some appropriate balance among them. A primary criti-
cism of Principlism, however, is that it offers no substan-
tive guidance on how to reach such balance, leading to a
great deal of subjectivity. Framed in such general terms,
these principles are helpful starting points, but they cannot
suffice to resolve the question driving this Report: what
role should various stakeholders hold in protecting and
promoting the health of NFL players? Further specification
is needed.

That said, one final principle that has more recently
emerged in the bioethics literature, and indeed offers

some method of achieving balance among other poten-
tially competing principles, is the principle of Community
Engagement. Community Engagement entails collaborative
inclusion in the decision-making process of those affected
by particular systems and decisions, rather than relying on
purely expert or hierarchical decision making.!! This idea
is related to Democratic Deliberation, or the process of
actively engaging with relevant stakeholders for debate and
decision making in a way that “looks for common ground
wherever possible” and strives for “mutually accepted rea-
sons to justify” policy proposals.!?

As described in the introductory sections of this Report
and in Appendix N, we endeavored to engage in a robust
process for working with all available stakeholders to make
sure their perspectives were appropriately accounted for in
this Report and its recommendations. In addition to being
ethically imperative to give weight to stakeholders’ own
perspectives, this approach supported the development of
a set of recommendations that are well-informed, practi-
cal, and realistic. Thus, we have adopted the principle of
Community Engagement, specified as “Collaboration and
Engagement,” in our set of guiding principles for the NFL
ecosystem, as described in further detail below.
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2 ) PROFESSIONAL ETHICS

Moving beyond broad bioethical principles, many of the
stakeholders considered in this Report are members of
professional groups—doctors, athletic trainers, attorneys,
financial professionals, and the like—with their own
systems of education, requirements for licensure or cer-
tification, special knowledge and skills, legal and ethical
duties, codes of ethics, and systems of self-regulation and
discipline.!* Consequently, it was also important for us to
consider the specific principles already in place to guide
their behavior. Professionals have heightened ethical obliga-
tions to those they serve in part for tautological reasons:
one of the things that has historically defined professions as
such is the fact that they seek to help others and have goals
beyond mere profit. Professionals are often granted special
privileges, special access to information, and special trust,
and as a result, have special duties of competence, trust,
and beneficence, among others.

Professionals are often granted
special privileges, special access to
information, and special trust, and
as a result, have special duties of
competence, trust, and beneficence,
among others.

The specific principles of professional ethics applicable

to each professional stakeholder are discussed in greater
detail in the chapters that follow. However, several prin-
ciples emerge as themes across the board (and indeed are
repeatedly emphasized in sports medicine ethics): managing
conflicts of interests (dual loyalty); transparency; maintain-
ing confidentiality; and, balancing autonomy with justified
paternalism.'* In short, this means three things:

* minimizing conflicts of interest to the extent possible, and
when they cannot be avoided, making sure that all those
potentially affected are aware of the interests at stake;

e using confidential information only for the purpose for which it
was disclosed, and being forthcoming about all of the ways in
which disclosed information may be shared or protected; and,

e providing individuals with the information they need to make
decisions for themselves, but in rare instances, stepping in to
avoid complicity with serious and irreversible harm that would
result from biased or misinformed decisions.
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Each of these concepts is incorporated in our set of guiding
principles below.

3) HUMAN RIGHTS NORMS

Another perspective useful as a starting point for generating
governing principles comes from international human rights.
In particular, the United Nations Educational, Scientific and
Cultural Organization (UNESCO) has carved out a distinc-
tive role for human rights in formulating normative princi-
ples of bioethics in its Universal Declaration on Bioethics and
Human Rights, finally adopted by UNESCO in 2008.15

This Declaration, in its goals, goes far beyond governing
the relations of states and instead aims, among other things:

To guide the actions of individuals, groups, com-
munities, institutions and corporations, public and
private . . . to promote respect for human dignity
and protect human rights, by ensuring respect for
the life of human beings, and fundamental free-
doms, consistent with international human rights
law . . . to recognize the importance of freedom

of scientific research and the benefits derived from
scientific and technological developments, while
stressing the need for such research and develop-
ments to occur within the framework of ethical
principles set out in this Declaration and to respect
human dignity, human rights and fundamental
freedoms; . . . to foster multidisciplinary and plu-
ralistic dialogue about bioethical issues between all
stakeholders and within society as a whole; . . . to
promote equitable access to medical, scientific and
technological developments as well as the greatest
possible flow and the rapid sharing of knowledge
concerning those developments and the sharing of
benefits, with particular attention to the needs of
developing countries. !¢

The Declaration lists many principles, but particularly
relevant to our context is its emphasis on respecting human
dignity, empowering individuals to make their own deci-
sions while also requiring that they bear responsibilities for
those decisions, the importance of just and equitable treat-
ment of all participants in a social institution, the recogni-
tion of conflicts of interest and the need to be transparent
about them, public engagement on issues of bioethics, and
the importance of using the best available scientific methods
and knowledge.!”

To be sure, some of these concepts like the notion of
“human dignity” have been simultaneously criticized as too
vague and championed as fundamental.'® Moreover, we are
not claiming that any of the problems we discuss in this

Report or which NFL players face by playing football rise
to the level of human rights violations, given the simple fact
of consent to play and payment for services, the difficulties
players face do not compare to the numerous and ongo-
ing tragedies around the world that human rights law is
thought to govern. Nonetheless, these UNESCO principles,
like the others discussed above, form a useful foundation
for generating more specific principles that can govern our
analysis of protecting and promoting player health.

4 ) PRINCIPLES OF CORPORATE
SOCIAL RESPONSIBILITY

Finally, because some of the stakeholders we examine are
businesses, it is important to understand their ethical obli-
gations through the lenses of business ethics and corporate
social responsibility. The most influential articulation of
corporate social responsibility principles is the United
Nations Guiding Principles on Business and Human Rights,
published in 2011 (Guiding Principles).?

We rely on these Guiding Principles in particular in Chapter
19: NFL Business Partners, but some of their spirit is more
generally applicable. In particular, the emphasis on engag-
ing in “meaningful consultation with potentially affected
groups and other relevant stakeholders,”?? and the impor-
tance of considering the “leverage” available to various
stakeholders in calibrating their ethical responsibilities,!
are two features that shape our approach in this Report
more generally.

B ) Generating Specific Ethical

Principles to Promote NFL
Player Health

As mentioned above, we view the general principles derived
from bioethics, professional ethics, human rights discourse,
and corporate social responsibility as helpful starting
points, but in general, insufficiently nuanced to account

for the unique circumstances of the NFL. Thus, through

a series of literature reviews, stakeholder interviews, and
expert discussions we sought to formulate a more nuanced
set of principles that address the actual issues facing NFL
players through bottom-up analysis. In particular, some

of the existing general principles demand modification

or supplementation to go from their current role—e.g.,
delineating the ethical roles of healthcare and other profes-
sionals—to the larger sphere of this project, analyzing the
obligations and making actionable recommendations for
all stakeholders who can or should play a role in protecting
and promoting player health.



In undertaking that analysis we arrived at the following
seven principles. We note that these principles are rooted
in and support the foundational position described in the
Introduction to this Report, in which we set forth our view
that competent adults ought to be allowed the opportu-
nity to decide to accept the risks of professional football,
so long as they have adequate information and efforts are
made to appropriately abate excessive risks.

Respect: The NFL is undeniably a business, but it is a busi-
ness that relies on individuals who are exposed to substan-
tial risks. These are not passive, inanimate widgets, but
persons with inherent dignity and interests, social relation-
ships, and long-term goals of their own. One principle,
most prominently espoused by philosopher Immanuel
Kant, is that we wrong another when we treat his person
“merely as a means” rather than as an “end in himself”?2,
or in other words, when we use someone only as a tool

to achieve some other benefit or goal, rather than as an
intrinsically valuable person. This is a paradigmatic way
of treating human beings as lacking in the dignity they
deserve. Thus, no matter the enjoyment gained by the half
of all Americans who count themselves as professional foot-
ball fans,? the revenue generated, or the glory to players
themselves, no stakeholder may treat players “merely as a
means” or as a commodity for promoting their own goals.

Health Primacy: The fact that football is a violent game

and that injuries are relatively common, ranging from the
transient to the severe, does not mean that player health is
unimportant any more than these facts would suggest that
we may permissibly ignore the health risks in other lines of
potentially dangerous work. Indeed, part of what the prin-
ciple of Respect dictates is valuing, protecting, and promot-
ing players’ health capability as a basic good, regardless of
how many ready, willing, and able players may be queued
up, eager to get their shot at professional success despite
the risks.

Health is special because it is foundational to all other
pursuits, from the ability to meet basic needs to higher order
interests, such as pursuing education, leisure, social relation-
ships, and the full enjoyment of life. For this reason, health
capability ought to be accorded special moral weight as com-
pared to other possible goods, and we should be particularly
wary in cases where goods will accrue to those whose health
is not put at risk by the activities in question.?*

When players are expected or encouraged to sacrifice their
health for the game, or even when they are simply not
discouraged from doing so, they are potentially treated

as mere means to an end. This is particularly problematic
given the background conditions described in the Introduc-
tion in which the alternatives available to some players are
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dramatically less attractive than playing professional foot-
ball, potentially leading to substantial pressures to accept
risks that they might otherwise prefer to avoid. Players have
a moral right to have their health at the very least protected,
and often promoted. To be clear, however, this does not mean
that all risk must be eliminated. Bumps and bruises and even
more serious harms that will be of limited duration do not
raise the same kinds of red flags as the serious, long-term,
irreversible health consequences that are our focus here.

Thus, as a general rule, avoiding serious threats to player
health should be given paramount importance in every
dealing with every stakeholder. This principle is supported
by the overarching principles of Non-maleficence and
Beneficence, because it calls on stakeholders to avoid harm
and promote health, as well as Justice, because it prevents
players from bearing unfair burdens for the benefit of oth-
ers. Indeed, the NFL too acknowledges this principle. In
the NFLs 2015 Health and Safety Report, Commissioner
Roger Goodell declared that “[t]here must be no confu-
sion: The health of our players will always take precedence
over competitive concerns. That principle informs all of the
work discussed in [the Health and Safety] report.?

Roger Goodell declared that
“[t]here must be no confusion:
The health of our players will
always take precedence over
competitive concerns.”

However, there may be instances when a player, acting with
full information and without bias or other impairment,
may rationally determine for himself that other values (such
as supporting one’s teammates, winning, and financial
rewards) are more important than his health. As discussed
in the Introduction, this is the sort of decision that we
regularly allow competent adults to make without interfer-
ence. Again, this determination may be colored by back-
ground conditions faced by some players that in an ideal
world would not exist (e.g., poverty, poor alternatives for
advancement), but such a context is not unique to profes-
sional football.* We are extremely hesitant to suggest that

a  With regard to obesity, for example, we know that on the one hand, food consumption
is in the realm of an individual’s “choice,” but on the other, it is deeply constrained by
poverty, geography (e.g., so-called “food deserts”), and a host of other issues.
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opportunities for advancement, including those available to
professional football players, be paternalistically withheld
from competent adults, recognizing that we are all subject
to various pressures, responsibilities, and contexts that
might technically impede our unfettered autonomy. Thus,
while health matters, and indeed is often at the top of any
pyramid of human values, we do not maintain that players
must, or even should, always choose health over all other
goods. Instead, we recognize that players may be reason-
ably balancing along many different dimensions as to what
makes a life go well, and in some instances this may mean
choosing to sacrifice their health, to some extent. In these
cases, we can say that Health Primacy must be balanced
against the principle of Empowered Autonomy, as described
below, and that in some instances Empowered Autonomy
will trump.

That said, it is critically important that such tradeoffs
between health and other goods ought not be accepted as
conditions of entry into the game of football, signals of
“toughness,” or otherwise praiseworthy, per se. All stake-
holders bear an obligation to try to reduce these instances
of tradeoff as much as possible, and to reject an institution
that demands or expects that players sacrifice their health
on a regular basis.

Empowered Autonomy: Serious risks to players’ health in
football must be minimized as a structural matter. Beyond
that, though, players are ultimately the ones most able

to make decisions and take steps to protect and promote
their health. In order to effectively do so, however, like all
individuals they often need support and empowerment.
While they need factual information (including that
covered by the principle of Transparency, below), such
information alone is not enough. They need information
to be presented in a way they (and their families, friends,
and other trusted advisors) can understand and utilize, and
in a way that accounts for their own deeply held values
and goals. They need decision-making tools that help
them see not only short-term benefits and costs, but also
longer term implications. They need to have unfettered
access to competent doctors whose conflicts of interest
are minimized, contract advisors, financial advisors, and
others they trust to have open and frank conversations
without fear of the information being shared in a way that
would cause them harm. The goal is not merely to allow
players to choose for themselves which capabilities and
values to prioritize, but also to promote informed and
authentic choice.?

Such choice also requires that players have access to good
options and alternatives—such as unconflicted and qualified
medical advisors, educational opportunities and assistance

with post-play career transitions, and the like—with the
freedom to select among them without undue pressure from
others. Of course, this does not mean that players must be
guaranteed absolute autonomy, as they will always have
competing responsibilities and the compensation available
in professional sports will remain more lucrative than the
vast majority of alternative career paths. Thus, pressures to
play are likely to remain, for some players even more than
others, but their autonomous decisions about which risks to
take and which to avoid nonetheless can be better supported
through information and other structural changes.

In addition, players have to contend with the uncertainty
of the risks they are considering. Even when the risks of
injury and the health consequences of those injuries are
known, well-supported statistical inferences about groups
still provide no certainty about what will happen to a given
individual. If there is a 50 percent risk of some injury, for
example, a player will of course still not know which half
of the group he will ultimately land in, injured or unin-
jured. In addition, some risks will be affected by the player’s
own circumstances. For example, while the rate of anterior
cruciate ligament (ACL) injuries among NFL players may
be known, an individual player’s position or size might
make him more or less susceptible to such an injury. As a
final component of uncertainty, it is important to recognize
that the contours of many risks are still unknown—many
important questions about the health effects of a career

in the NFL remain unclear. While the long-term effects of
ACL injuries are fairly well known, the long-term effects of
concussive and sub-concussive impacts are still being stud-
ied. These additional layers of uncertainty make a player’s
choices even more challenging.

Although perhaps not a perfect resolution of the various
background pressures players may face, it is essential to
take steps to at least ensure that player choice regard-

ing matters related to their health will be free from
misinformation, lack of understanding, bias, and avoidable
negative influences. Other stakeholders have a responsibil-
ity to help achieve these criteria whenever possible. Where
they are lacking, however, as in situations of cognitive
impairment or unresolved biases, the principle of Health
Primacy reigns supreme. Certain stakeholders must also
be attuned to situations in which apparent restriction of
autonomy might actually be autonomy enhancing, in the
sense of effectuating a player’s true desires. For example,
given the culture of the game today, a player may prefer to
be pulled “involuntarily” from play rather than being seen
as not tough enough to play through injury.

Transparency: Again, to avoid treating players as mere
means, and to promote Empowered Autonomy, all parties



should be transparent about their interests, goals, and
potential conflicts as they relate to player bealth. Failure

to do so disrespects players and may also result in player
health being inappropriately subrogated to other interests.
Thus, information relevant to player health must be shared
with players immediately and never hidden, altered, or
reported in a biased or incomplete fashion. This means
revealing medical information about themselves and about
risks to players in general, including new information that
would be sufficiently credible to be taken seriously by
experts, even if not fully validated or “proven.” This also
means information about relationships that could influence
judgment and recommendations related to player health.
Promoting transparency will allow players to make better
decisions for themselves, and also promote trust in all those
who play a role in their health.

Managing Conflicts of Interest: Transparency alone will

often be insufficient to protect and promote player health.
While it is helpful to explain to players where conflicts of
interest exist, as it may allow them to be on guard to better
protect their own interests, mere disclosure will not help
players when sufficient alternatives are lacking. Instead,

all stakeholders should take steps to minimize conflicts of
interest, and when they cannot be eliminated, appropriately
manage them. Often conflicts of interest are painted as
nefarious or the result of bad intentions by bad actors, but
they need not be. Many conflicts of interest are structural;
the way in which a system is set up may create challenges
for even well-intentioned and ethical individuals to do the
right thing. When structure is the problem, it is structure
that must be changed.” Among other things, this will often
involve removing problematic incentives, altering conflicted
relationships, creating separate and independent sources of
advice, and auditing the behavior of those with incentives
that diverge from the primacy of player health.

Collaboration and Engagement: As will become evident in the
chapters that follow, protecting and promoting the health
of professional football players cannot fall to any single
party given the interconnected nature of the various stake-
holders. Instead, it depends on many parties who should
strive to act together whenever possible to advance that
primary goal. Further, part of treating players as ends in
themselves and not as mere means is to refrain from

b Harvard Law School professor Lawrence Lessig among others has termed this kind
of structural conflict to be a problem of “institutional corruption,” which he writes
“is manifest when there is a systemic and strategic influence which is legal, or even
currently ethical, that undermines the institution’s effectiveness by diverting it from
its purpose or weakening its ability to achieve its purpose, including, to the extent
relevant to its purpose, weakening either the public’s trust in that institution or the
institution’s inherent trustworthiness.” Lawrence Lessig, “Institutional Corruption”
Defined, 41 J. L. Med. & Ethics 553, 553 (2013).
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making decisions about them and instead to make decisions
with them. Players should be engaged by stakeholders in all
matters that influence their health.

Justice: Finally, as a simple matter of fairness, all
stakeholders have an obligation to ensure that players are
not bearing an inappropriate share of risks and burdens
compared to benefits reaped by other stakeholders.
Stakeholders should also be aware of the ways in which
changing rules, laws, or programs—for example, trading
benefits to former players for benefits to current players—
may have differential effects on certain subcategories

of players, and be attuned to ways in which those
disadvantages can be blunted or recompensed. The
principle of Justice also demands awareness of implications
of actions beyond the NFL itself. The way in which player
health is protected and promoted at the top echelons of the
sport will influence policies, practices, and culture all the
way down the line, influencing the health not only of future
NFL players, but also the vastly larger pool of Americans
who will play football and never make it to the NFL.
Stakeholders should always consider the way their choices
will affect this larger population and consider their policies
and behaviors in this light.

In sum, the ethical principles that we advance in this
Report reflect well-established principles applied to the
unique context of the NFL. They may not prove exhaustive,
and we anticipate several others will be generated through
critical public reflection on the work herein, but they are
the right starting point for further discussion. Ultimately,
we can offer one simple meta-principle to guide all the
relevant stakeholders, which is a combination of two
prominent ethical tools: Kant’s categorical imperative
(which demands that we treat others the way we wish to
be treated) and philosopher John Rawls’ veil of ignorance
(which helps identify as ethical standards those rules of
behavior we would select if we did not know which role
we would inhabit in a given relationship). That simple
principle is this: in every scenario, ask what system and
rules you would wish to be in place to protect and promote
health if you or your son were an NFL player.

In every scenario, ask what system
and rules you would wish to be in
place to protect and promote health

if you or your son were an NFL player.
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Summary of Ethical Principles to Promote Player Health

The NFL is a business that relies on individuals who are exposed
Respect to health risks, but no stakeholder can treat players “merely as a
means” or as a commodity solely for promotion of its own goals.

Avoiding serious threats to player health should be given
paramount importance in every dealing with every stakeholder,
subject only to the player’'s Empowered Autonomy.

Health Primacy

Players are competent adults who should be empowered to assess
which health risks they are willing to undertake, provided they have
been given trustworthy, understandable information and decision-
making tools, and the opportunity to pursue realistic alternatives.

Empowered
Autonomy

All parties should be transparent about their interests, goals, and
potential conflicts as they relate to player health, and information
relevant to player health must be shared with players immediately.

Transparency

All stakeholders should take steps to minimize conflicts of
interest, and when they cannot be eliminated, to appropriately
manage them.

Managing
Conflicts of
Interest

Protecting and promoting the health of professional football players
depends on many parties who should strive to act together—and not
as adversaries—whenever possible to advance that primary goal.

Collaboration &
Engagement

All stakeholders have an obligation to ensure that players
are not bearing an inappropriate share of risks and burdens
compared to benefits reaped by other stakeholders.

Justice
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STAKEHOLDERS

Next, we provide an in-depth analysis of each stakeholder
in NFL player health. We have organized the stakeholder

discussions into parts that are indicative of their rela-
tionship to NFL players as well as other stakeholders,
as follows:

e Part 1. Players.

e Part 2. The Medical Team: Club Doctors; Athletic Trainers;
Second Opinion Doctors; Neutral Doctors; and, Personal
Doctors.

e Part 3. The NFL; NFLPA; and, NFL Clubs.

e Part 4. Club Employees: Coaches; Club Employees; and,
Equipment Managers.

Stakeholders in NFL Player Health
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e Part 5. Player Advisors: Contract Advisors; Financial Advisors;
and, Family Members.

* Part 6. Other Stakeholders: Officials; Equipment
Manufacturers; The Media; Fans; and, NFL Business Partners.

In addition, Part 7 examines the role of Other Interested
Parties: The NCAA; Youth Leagues; Governments; Workers’
Compensation Attorneys; and, Health-Related Companies.

Finally, it is important to recognize that while we have
tried to make the chapters accessible for standalone read-
ing, certain background or relevant information may be
contained in other parts or chapters, specifically Part 1
discussing Players and Chapter 7 discussing the NFL and
NFLPA. Thus, we encourage the reader to review other
parts of this Report as needed for important context.
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Players

The heart of this Report is about protecting and promoting player

health. No one is more central to that goal than players themselves.
Therefore, it is important to understand who they are and what they are
doing concerning their own health and the health of their NFL brethren
with regard to behaviors with both positive and negative effects. That
said, as we emphasized in the Introduction, players are making choices
against a constrained set of background conditions, pressures, and
influences, and sometimes with limited expertise and information, all

of which can affect their capacity to optimally protect their own health,
especially given potentially competing interests. Thus, while they are
competent adults with a bevy of responsibilities to protect themselves,
they cannot do it alone. Players must be treated as partners in
advancing their own health by offering them a variety of support
systems to do so, recommendations for which will be accompanied

by others geared toward other stakeholders.
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As discussed in the Description of Legal and Ethical
Obligations Section of the Introduction, to better inform
our understanding of players and all of the stakehold-

ers and issues discussed in this Report, we conducted
approximately 30-minute interviews with 10 players active
during the 2015 season and 3 players who recently left

the NFL (the players’ last seasons were 2010, 2012, and
2012 respectively).® The players interviewed were part

of a convenience sample identified through a variety of
methods—some were interested in The Football Players
Health Study more generally, some we engaged through
the Law and Ethics Advisory Panel (LEAP) and Football
Players Health Study Player Advisors, and some interviews
were facilitated by a former player that now works for the
National Football League Players Association (NFLPA).
The players interviewed had played a mean of 7.5 seasons,
with a range of 2 to 15 seasons, and for a mean of between
3 and 4 different clubs (3.4 clubs), with a range of 1 to 10
clubs. In addition, we interviewed players from multiple
positions: one quarterback; two fullbacks; one tight end;
three offensive linemen; two linebackers; one defensive end;
two safeties; and, a special teams player (but not a kicker,
punter or long snapper). We aimed for a racially diverse set
of players to be interviewed: seven were white and six were
African American. Finally, the players also represented a
range of skill levels, with both backups and starters, includ-
ing four players who had been named to at least one Pro
Bowl team.

In addition to these more formal interviews, we engaged
in informal discussions and interviews with many other
current and former players to understand their perspec-
tives. The interviews and discussions were not intended to
be representative of the entire NFL player population or to
draw scientifically valid inferences, and should not be read
as such, but were instead meant to be generally informative
of the issues discussed in this Report.” We provide anony-
mous quotes from these interviews throughout the Report,
and urge the reader to keep that caveat in mind through-
out. We also invited all 13 players that we interviewed to
review a draft of this chapter prior to publication. While
seven of the players agreed to review a draft, only three
provided comments.

2 The protocol for these interviews was reviewed and approved by a Harvard
University Institutional Review Board.

> We have also undertaken a “Listening Tour” of former players, current players, and
their family members to better understand their perspectives and the issues affect-
ing them, but the results of that research are not yet available.

A ) Background

Each NFL club’s roster has 53 players eligible to play

each week, reduced to 46 active players on game days.! In
addition, clubs are permitted to have a nine man prac-
tice squad,? injured players may be placed on the Injured
Reserve or Physically Unable to Perform (PUP) lists, and
suspended players may be placed on the Reserve/Suspended
list.? In total, NFL clubs are permitted to have rosters of
up to 80 players during the season.* Indeed, during an
NFL season, clubs routinely approach the 80 player limit.’
According to official NFL and NFLPA playtime figures, in
2015, 2,251 players played in at least one regular season
NFL game.®

The age range of NFL players is narrow. On any given NFL
club, the vast majority of players are in their 20s, while
approximately 20 percent are in their 30s.” In the NFLs
94-year history, only 56 players have ever played after the
age of 40.8

NFL players are generally either white or African
American. According to the University of Central Florida’s
2015 Racial and Gender Report Card, of the 2,877 play-
ers employed by NFL clubs in 2014, 1,957 (68.0 percent)
were African American, 813 were white (28.3 percent), 31
were Asian (1.1 percent), 19 were Latino (0.7 percent), 27
were other races (0.9 percent), and 30 were described as
“international” (1.0 percent).”* Individuals’ relationships
with their doctors and the medical community are always
filtered through the lens of their cultural and other experi-
ences. The strong African American demographic may be
noteworthy in the context of player health, given that there
is some evidence to suggest that race may be correlated
with distrust of the medical profession and medical estab-
lishment, although this may be mediated by a variety of
factors, including geography and socioeconomic status.'®

NFL players come from almost every state in the country.!!
As might be expected and according to an analysis done
by Sporting News, the states that have produced the most
players are among the largest and with the highest popu-
lations: (1) California (225 players in 2013); (2) Florida
(186); (3) Texas (184); (4) Georgia (95); (5) Ohio (74);

¢ The approximate 600 player difference between the NFL/NFLPA playtime figure and
that of the University of Central Florida can be explained by the number of players
on preseason rosters, which can be as large as 90 players. See Marc Sessler, NFL
Increases Off Season Roster Limit to 90 players, NFL.com (April 23,2012, 7:19
PM), http://www.nfl.com/news/story/09000d5d82889dda/article/nfl-increases-
offseason-roster-limit-to-90-players, archived at http://perma.cc/VM5A-SNL8. The
90-man preseason roster is reduced to 53 during the regular season, not including
the Injured Reserve, Physically Unable to Perform and Reserve/Suspended lists.
Thus, each preseason, there are hundreds of players who do not make the club and
will not play in the regular season.



(6) New Jersey (63); (7): Louisiana (62); (8) Pennsylvania
(58); (9) South Carolina (54); and, (10) Virginia (50).'?

While all players attended college, it is unclear how many
are college graduates.! Many (if not most) players stop
attending college once their senior season is complete,
spending the spring preparing for the NFL Draft rather
than attending classes. However, many take online classes
or return in the offseason to try and complete their degree.
A 2009 NFL-funded study of former NFL players by the
University of Michigan (“Michigan Study”) provides some
data.!3 The Michigan Study, conducted through telephone
interviews of 1,063 former NFL players,'* found that 56.8
percent of former players between the ages of 30 and 49
obtained their college degree before or during their NFL
careers.’S Another 12.4 percent obtained their degree after
their career, for a total of 69.2 percent of former players
who obtained a college degree.'® By comparison, only 30.0
percent of American men between the ages of 30 and 49
have a college degree.!”

The Michigan Study also found that 76.3 percent of former
players between the ages of 30 and 49 were married before
or during their NFL careers.'®

There are two potential limitations to the Michigan Study.
First, the Michigan Study population only included play-
ers that had vested rights under the NFUs Retirement Plan,
meaning the players generally had been on an NFL roster
for at least three games in at least three seasons. There is
likely a significant but unknown percentage of NFL play-
ers that never become vested under the Retirement Plan.
Second, responders to the survey were 36.8 percent African
American and 61.4 percent white—almost a complete
reversal of the NFL’s population of current players. While
the racial demographics of former players is likely closer to
the population of the Michigan Study, i.e., there were more
white players than in the current NFL, the Michigan Study
did not provide such data on the former player population
and did not adjust or account for the racial demographics
of the former player population. In a telephone call with
Dr. David Weir, the lead author of the Michigan Study, he
explained that: (1) due to limited resources, the population
of players to be studied and contacted was restricted to

the data and contact information available to and pro-
vided by the NFL; and, (2) the NFL did not provide racial
demographics of former players and thus the study could
not adjust for that factor. Weir also believes that the racial
demographics of former players is substantially similar

¢ Aplayer is not eligible for the NFL Draft “until three NFL regular seasons have begun
and ended following either his graduation from high school or graduation of the
class with which he entered high school, whichever is earlier.” 2011 CBA, Art. 6 §
2(b). Thus, all NFL players attend college of some kind.
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to the racial demographics of the Michigan Study’s par-
ticipants. Finally, Weir explained that, during the internal
review process with the NFL, the study was leaked to the
media, preventing the study from being amended and sub-
mitted to a peer-reviewed publication.

According to official NFL and NFLPA
playtime figures, in 2015, 2,251
players played in at least one
regular season NFL game.

The NFL and NFLPA disagree on the mean career length
of NFL players. The NFLPA has long stated that the mean
career is about 3.2 years.”” The NFL insists players’ mean
career length is about 6 years.?’ The difference arises from
which population of players is being examined. The NFLPA
seems to include in their calculation every player who ever
signed a contract with an NFL club, regardless of whether
they ever make it into the club or play in an NFL regular
season game, while also including players who are still
active (and whose careers will thus exceed their current
length).?! On the other hand, the NFLs calculation comes
from players who made the opening day roster and played
between 1993 and 2002, a slightly different era from
today’s NFL.?? The website sharpfootballanalysis.com ulti-
mately found that players who were drafted between 2002
and 2007 have a mean NFL career length of 5.0 years.?3*

The different career lengths also lead to different estimates
of mean career earnings. Based on a mean career length

of approximately 3 years, the NFLPA has estimated that
the mean career earnings of an NFL player are $4 million
after taxes.?* Using a mean salary of $1.9 million and a
mean career length of 3.5 years, others have estimated NFL
players earn about $6.7 million in their careers, a figure
largely on par with that of the NFLPA’s.>> However, one

¢ A 2016 Wall Street Journal article estimated that the average career of an NFL
player between 2008 and 2014 was 2.66 years. Rob Arthur, The Shrinking Shelf
Life of NFL Players, Wall St. J., Feb. 29, 2016, http://www.wsj.com/articles/the-
shrinking-shelf-life-of-nfl-players-1456694959, archived at https://perma.cc/F68T-
WVAH. However, we have several questions about the methodology used to generate
this statistic, including: (1) The analysis does not describe its inclusion criteria, i.e., if
the analysis included everyone who ever signed an NFL contract, even if they never
played in a regular season game, the estimated average career length would be
shorter; (2) It is unclear how players were counted who were still playing at the time
of the analysis, but who also played between 2008 and 2014, i.e., if a player began
play in 2014 the analysis might have calculated his career length as only 1 season,
when he might in fact have played 5 or 10 more seasons. This too would have
caused the average estimated career to be shorter than is actually the case.
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can clearly see that if one uses a longer mean career length,
the mean career earnings can increase by several million
dollars. Finally, it is important to point out that the mean in
this case does not reflect the median career earnings of NFL
players, i.e., the career earnings of your typical NFL player.

Next, it is important to understand the different aspects
of player health that we are looking to improve, including
both physical and mental health.

1) PLAYERS AND PHYSICAL HEALTH

In 1980, the NFL created the NFL Injury Surveillance
System (NFLISS) to document, track, and analyze NFL
injuries and provide data for medical research.?® When an
injury occurs, the club’s athletic trainer is responsible for
opening an NFLISS injury form and recording the medical
diagnosis (including location, severity, and mechanism of
injury) and details about the circumstances (date, game or
practice, field surface) in which it occurred.?” Prior to 2015,
a reportable injury was defined as only those associated
with any time lost from practice or games, football-related
or not, or specific conditions regardless of time lost, includ-
ing but not limited to concussions, fractures, dental injuries
requiring treatment, health-related illness requiring intrave-
nous fluid administration, and injuries or illness requiring
special equipment (e.g., a knee brace). Beginning with the
2015 season, all injuries, regardless of whether or not they
result in time lost from practice or games, are included in
the NFLISS.?® The athletic trainer is required to update the
injury form with details about all medical treatments and
procedures the player receives, including surgery.?’ Since
2011, the NFLISS has been managed by the international
biopharmaceutical services firm Quintiles.** Quintiles
provides injury data and reports to the NFL and NFLPA
throughout the year.?!

The NFLISS provides the best available data concerning
player injuries and thus we use it here. Although the NFLs

past injury reporting and data analysis have been publicly
criticized as incomplete, biased, or otherwise problematic,
those criticisms have been made about studies separate
from the NFLISS3? and we are not aware of any criticism of
the NFLISS.f

The tables below compile NFLISS data on player injuries.
We pulled aggregate statistics from various reports con-
taining NFLISS data and performed simple calculations to
arrive at mean figures. The NFL also provided the most
recent NFLISS data. In considering these data, it is impor-
tant to know that the NFDLs injury reporting systems have
undergone substantial change in recent years. An electronic
version of the NFLISS was launched as a pilot with five
clubs in 2011;* the electronic NFLISS expanded to all

32 clubs in 2012;* then, in 2013, the NFL launched an
electronic medical records (“EMR”) system on a pilot basis
with eight NFL clubs, which was expanded to all clubs in
2014.%* The EMR system integrates with the NFLISS and
provides the most accurate injury reporting data in NFL
history. Consequently, the different reporting structures
over time almost certainly contributed to fluctuations in the
injury rates identified below. Therefore, it is not possible

to be certain whether injury rates have increased in recent
years, or if, instead, the increases are due to improved
injury reporting. Similarly, increased attention to player
injuries in recent years, concussions in particular, might also
lead to higher reported injury totals.8

f Other studies of NFL injury rates have been conducted using the clubs’ publicly
released injury reports. See, e.g., David W. Lawrence, Paul Comper, and Michael
G. Hutchison, Influence of Extrinsic Risk Factors on National Football League Injury
Rates, Orthopaedic J. Sports Med. (2016); David W. Lawrence, Paul Comper, and
Michael G. Hutchison, Descriptive Epidemiology of Musculoskeletal Injuries and
Concussions in the National Football League, 2012-2014, Orthopaedic J. Sports
Med. (2015). While these studies provide interesting analyses, NFL injury reports are
not the best data source, for reasons discussed in Chapter 17: The Media.

9 The costs of treating a player’s injury are almost always covered by the club, as is
discussed in Chapter 2: Club Doctors and Chapter 4: Second Opinion Doctors.




Table 1-A:
Number of Practice, Game and Total Injuries in NFL Preseason (2009-2015)

2009
2010
2011
2012
2013
2014
2015
Totals

Number of
Practice Injuries

3,138

551
560
641
675
688
823
780
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360
410
399
431
416
503
498

Number of
Game Injuries

2,016

Total Injuries

911

970

1,040
1,106
1,104
1,326
1,278
7,735

Table 1-B:
Mean Number of Practice, Game and Total Injuries in NFL Preseason (2009-2015)

Mean Number of

Practice Injuries

623.0

Mean Number of

Game Injuries
403.2

Mean Number of

Total Injuries
1026.8

Table 1-C:
Number of Practice, Game and Total Injuries, and Mean Number of Injuries Per Game in NFL Regular
Season (2009-2015)"

h

2009
2010
2011
2012
2013
2014
2015
Totals

Number of

Practice
Injuries
165
176
295
262
264
401
336
1,899

Number

of Game

Injuries
1,372
1,346
1,426
1,380
1,500
1,823
1,730
10,577

Total Regular Injuries
Season per Regular
Injuries Season Game

1,537 5.36
1,522 5.25
1,721 5.57
1,642 5.39
1,764 5.86
2,224 7.12
2,066 6.76
12,476 N/A

Each year, there are 256 regular season NFL games. Thus, the injuries per regular season game statistic is derived by dividing the “number of game injuries” by 256.
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Table 1-D:
Mean Number of Practice, Game and Total Injuries, and Mean Number of Injuries Per Game in NFL
Regular Season (2009-2015)’

Mean Number
Mean Number Mean Number Mean Number of Injuries

of Practice of Game of Total Regular per Regular
Injuries Injuries Season Injuries Season Game

271.3 1,511.0 1,782.3 5.90

Table 1-E:
Number of Practice, Game and Total Concussions, and Mean Number of Concussions Per Game in NFL
Regular Season (2009-2015)

Number of
Practice Number Number of
Concussions of Preseason | Regular Season Concussions
(Pre- And Game Game Total per Regular
Regular Season)| Concussions Concussions Concussions Season Game
2009 25 40 159 224 .62
2010 45 50 168 263 .66
2011 37 48 167 252 .65
2012 45 43 173 261 .68
2013 43 38 148 229 .58
2014 50 41 115 206 .45
2015 38 52 182 272 .71
Totals 283 312 1,112 1,707 N/A
Table 1-F:

Mean Number of Practice, Game and Total Concussions, and Mean Number of Concussions Per Game in
NFL Regular Season (2009-2015)

Mean Number
of Practice Mean Number

Concussions Mean Number of Mean Number of Concussions
(Pre- And Regular | Preseason Game | of Regular Season | Mean Number of per Regular
Season) Concussions Game Concussions | Total Concussions Season Game

40.4 44.6 158.9 243.9 .62

i Each year, there are 256 regular season NFL games. Thus, the mean number of injuries per regular season is derived by dividing the “mean number of game injuries” by 256.
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Table 1-G:
Number of Regular Season Game Concussions Per Player, and Mean Number of Regular Season Game
Concussions Per Player Per Season (2009-2015)i

Number of Regular Number of Rate of
Season Game Regular Season | Concussions per
Concussions Players Player-Season

2009 159 2,123 0.075
2010 168 2,187 0.077
2011 167 2,144 0.078
2012 173 2,183 0.079
2013 148 2,188 0.067
2014 115 2,202 0.052
2015 182 2,251 0.081
Totals/Rate 1,112 15,278 0.073

In considering the mean number of concussions per player-  played only 1 game in a season. Thus, while there is a mean

season, it is important to point out that the number of play-  of 0.073 concussions per player per regular season, the mean
ers who played in a regular season NFL game includes both  is likely different for different populations, i.e., depending on
players who played all 16 games in a season and those who = how many games a player played in that season.

Table 1-H:
Concussion Incidence by Player Position in the Regular Season (2013)
Position | 2013
Offensive Line 19
Running Back 15
Tight End 16
Quarterback 6
Wide Receiver 17
Offense Total 73 (49.3%)
Defensive Secondary 25
Defensive Line 12
Linebacker 11
Defense Total 48 (32.4%)
Special Teams Total 27 (18.2%)

I The number of regular season players was obtained from official NFL and NFLPA playtime figures. To be clear, these statistics only include players who played in a regular season
game and thus does not include players who only played in the preseason.
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Table 1-I:

Mean Number of Injuries Per Play, NFL Regular Season Games (2013)k

Total Number

of Injuries

1,500

Mean Number of
Injuries per Play

Total Number
of Plays

43,090

0.035 injuries/play

While the above tables present some information con-
cerning NFL player injuries, it is not complete. The 2015
season-end injury report from Quintiles contains data and
information on other player injuries and related issues.
However, we were not permitted to include that data and
information in the Report. The NFLPA provided us with
the 2015 season-end injury report from Quintiles but, pur-
suant to the terms of The Football Players Health Study—
NFLPA agreement, identified the report as confidential

and would not permit use of the data in this Report. The
NFLPA considered the document confidential in light of
alleged “player privacy concerns and regulations governing
disclosure of protected health information.” The NFL, in
denying our request for the 2015 Quintiles report, similarly
claimed that the data “is confidential and might impact
individual player privacy concerns.”3¢ We do not agree
with such concerns. The data we requested is de-identified
aggregate data that does not implicate the personal medical
records of any player. Additionally, the Health Insurance
Portability and Accountability Act (HIPAA), which the
NFLPA seems to be referencing, has no relevance here

as neither we nor the NFLPA are covered entities under
HIPAA.3” Moreover, if HIPAA concerns were present in

the manner the NFLPA suggests, the NFLPA would have
potentially already violated HIPAA by providing us the
report, regardless of whether we incorporated the data in
our Report. Finally, the above tables incorporate data from
the 2013 season-end Quintiles report. The 2013 season-end
report was provided by the NFLPA, and it never indicated
that we could not use those data in this Report for confi-
dentiality reasons or otherwise. It is regrettable that both
the NFL and NFLPA are not providing players with all data
and information concerning player health that is in their
possession. In Recommendation 7:1-C, we recommend that
the NFL, and to the extent possible, the NFLPA, should: (a)
continue to improve its robust collection of aggregate injury
data; (b) continue to have qualified professionals analyze
the injury data; and (c) make the data publicly available

for re-analysis.

K The statistic for total number of players was obtained from calculations derived from
official NFL and NFLPA playtime statistics.

Moving on, as shown above in Table 1-I, the mean number
of injuries per play in 2013 was 0.035, indicating that an
injury occurred on 3.5 percent of all plays. Additionally,
from the available information regarding the total num-
ber of injuries, total number of players per game, games
per year, and years of data, we can calculate the overall
rate of injury per player-game as 0.064 per player-game.!
In other words, for every particular game there are 5.90
injuries (0.064 injuries per player-game x 92 players per
game). That equates to one injury for every 15.6 players in
that game.

We can also determine the mean rate of how often con-
cussions occur in a game. Between 2009 and 2015 there
were a total of 1,112 regular season concussions. Using
the available information regarding the total number of
concussions, total number of players per game, games per
year, and years of data, we can calculate the overall rate
of concussion per player-game as 0.0067 concussions per
player-game.™

We can also determine the rate of injuries per player per
regular season. During the 2009 to 2015 seasons, there
were a total of 15,278 player-seasons played.” During

this same time period there were a total of 10,577 game
injuries. This equates to an overall rate of 0.69 injuries per
player-season (10,577/15,278). Some readers, particularly
players, may be surprised that this rate is not higher. It is
important to remember that this statistic is the mean of

all players who played in the NFL during these seasons,
including players who might have only played in one game.
Additionally, the statistic does not include injuries that
occurred during preseason practices or games or regular
season practices. Finally, these statistics count all injuries
the same, regardless of their severity or the amount of time

' This statistic is calculated by dividing the total number of regular season game
injuries from 2009 to 2015 (10,577) by the total number of game exposures over
the same time period (164,864). The 164,864 statistic is calculated by multiplying
7 seasons by 256 regular season games per season by 92 players per game. Clubs
are limited to 46 active players during a game, 2011 NFL CBA, Art. 25, § 1, thus, 92
players have the opportunity to play each week.

™ This statistic is calculated by dividing the total number of regular season game
concussions from 2009 to 2015 (1,112) by the total number of game exposures
over the same time period (164,864). The 164,864 value is calculated by multiplying
7 seasons by 256 regular season games per season by 92 players per game.

" In other words, a mean of 2,182.6 players played in a regular season NFL game
each season. The number of player-seasons was obtained from official NFL and
NFLPA playtime figures.



lost due to the injury. Thus, while helpful, this statistic is an
incomplete picture of the injuries suffered by NFL players
during the course of a season.

One useful question concerns ascertaining the mean num-
ber of games a player plays before suffering an injury. We
calculated above that the rate of injuries per regular season
game per player was 0.064. Thus, we can calculate that
players play a mean of 15.6 games before suffering one
injury (1/0.064). We can also calculate the mean number
of games a player plays before suffering a concussion. We
calculated above that the rate of concussion per regular
season game per player was 0.0067. Thus, we can calculate
that players play a mean of 149.25 games before suffering
one concussion (1/0.0067). With 16 regular season games,
players theoretically play a mean of 9.3 seasons before suf-
fering a concussion. For context, although there is a debate
about career lengths generally, the mean career length

for a drafted player is about 5 years.’® Nevertheless, it is
important to remember that this is a mean statistic and thus
includes players who play very little in the game or players
who play positions less likely to suffer concussions. Players
with a lot of game time and players at certain positions

are likely to suffer concussions at rates higher than those
provided here.

Finally, we can calculate what percentage of player injuries
are concussions. Between 2009 and 2015 there were a total
of 10,577 regular season injuries (Table 1-C). During this
same time period, there were 1,112 regular season con-
cussions (Table 1-E). Thus, concussions represented 10.5
percent of all regular season injuries (1,112/10,577).

Finally, below is some additional information from

the NFLISS:

* The most common types of injuries during regular season
practices in 2013 were hamstring strains (46), groin adductor
strains (10), high ankle sprains (6), and shoulder sprains (6).

* The five most common types of injuries during regular season
games in 2013 were concussions (147), hamstring strains
(approximately 128°), medial collateral ligament (MCL) sprains
(approximately 76), high ankle sprains (approximately 58), and
groin adductor strains (approximately 47).

* The most common mechanisms of concussions during regular
season games in 2013 were contact with other helmets (49.0
percent), contact with the playing surface (16.3 percent),
contact with another player’s knee (10.2 percent), and contact
with another player’s shoulder (7.5 percent).

°  Statistics for injuries other than concussions are only available in bar graph form.
Consequently, we estimate the injury statistic based on the graph available.
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Injured NFL players are placed on different lists depending
on the expected duration of the injury and the timing of
the injury.

If a player fails the preseason physical, i.e., the club doc-
tor determines the player is not physically ready to play
football, and is unable to participate in training camp

but is expected to be able to play later in the season, the
player can be placed on the PUP List. A player on the PUP
List cannot practice or play until after the sixth game of
the regular season and does not count toward the club’s
53-man Active/Inactive List during that time.?’

Players who are injured during the preseason or regular
season and are unable to return that season are placed

on Injured Reserve, which typically precludes them from
practicing or playing further that season. Players on Injured
Reserve do not count toward the club’s 53-man Active/
Inactive List. In 2012, the NFL and NFLPA amended

the rules to permit clubs to allow one player in any sea-
son to return from Injured Reserve after a minimum of

six weeks.*

Finally, the less severely injured players are only given a
different status on the day of the game. NFL clubs have a
53-man Active/Inactive List.*! This is the universe of players
from which clubs have to choose each week. On the day of
the game, the number of players that are permitted to play,
i.e., the Active List, is reduced to 46 players.*> Thus, seven
players are declared Inactive and cannot play. Generally, at
least some of the seven players declared Inactive have been
so declared due to injury (the rest would be for skill rea-
sons). A player is Inactive for that particular game, but can
be Active for the next game. In this way, the Inactive List
serves as a short-term, non-durational injured list.

Players are paid their base salaries while on any of these
injury lists; however, younger players often have “split”
contracts whereby if they are placed on either the PUP List
or Injured Reserve, they are paid a lesser amount, typically
about half of their base salary. In addition, injured players
might be entitled to additional compensation pursuant to
the Injury Protection benefit.?

Finally, despite the physical tolls of an NFL career, in a
2014-2015 survey of 763 former players by Newsday, 89
percent of respondents said they would still play in the NFL

P Where a player is injured in one season, fails the preseason physical the next
season because of that injury, and is terminated by the club as a result, the player is
entitled to 50 percent of his salary for that season up to a maximum of $1.1 million
in the 2015 season. If the player is still physically unable to play two seasons after
the injury, he is entitled to 30 percent of his salary up to a maximum for $525,000
in 2015. A player is only entitled to Injury Protection once in his career. See 2011
CBA, Art. 45.
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if they had the chance to make the decision again.*® There
are, however, limitations to the Newsday survey: (1) the
survey was sent via email and text message by the NFLPA
to more than 7,000 former NFL players, thus eliminating
former players who were less technologically savvy and
also possibly skewing the sample toward those former
players closer to the NFLPA; (2) the response rate for the
survey was low (approximately 11 percent); and, (3) the
study does not discuss the demographics of those that
responded, making it difficult to ascertain whether those
who responded are a representative sample of all former
players. Nevertheless, we provide the reader with the best
existing data.

A waiver executed by players permitting

disclosure of their medical information

“expressly includes all records and
[protected health information] relating
to any mental health treatment, therapy,
and/or counseling, but expressly
excludes psychotherapy notes.”

2 ) PLAYERS AND MENTAL HEALTH

As we have emphasized in the Introduction to this Report,
our focus is not just players’ physical health, but also
their health more generally, and those factors that play a
role in determining their health. This, of course, includes
their mental health. According to the National Institute

of Mental Health, 43.7 million American adults, or 18.6
percent, suffer from some form of mental illness.**

One goal of the Population Studies component of The
Football Players Health Study at Harvard University is

to develop better epidemiologic data specific to football
players. But in the meantime, extrapolating from the above
data strongly suggests that there are hundreds of current
NFL players, and likely thousands of former NFL players,
suffering from some form of mental illness.** Indeed, the
Michigan Study? found that 25.6 percent of former

4 In the background section of this chapter, we provide some limitations to the
Michigan Study.

NFL players interviewed had “either been diagnosed with
depression or experienced an episode of major depression
in their lifetime.”*%r However, another study (partially
funded by the NFLPA) of 1,617 former players found that
14.7 percent experienced depressive symptoms.*” Finally,

a third study concerning depression among former NFL
players conducted by the University of North Carolina
found that of the 2,434 former players who responded to
a questionnaire with complete data, 269 (11.1 percent)
reported having been diagnosed previously with clinical
depression.® Of note, the last two studies mentioned found
rates of depression substantially lower than that found by
the Michigan Study and also lower than the rate of depres-
sion in the general population.t Nevertheless, concerns
about players and mental health exist. In this vein, star
NFL wide receiver Brandon Marshall has been vocal in
recent years about his own struggles with mental illness
and has strongly advocated for acceptance and understand-
ing in the NFL community.*®

The issue of mental health is also important in light of
the fact that “medical literature and clinical practice has
associated [emphasis in original] psychological symptoms

such as anxiety, depression, liability, irritability and

aggression in patients with a history of concussions.”*

Similarly, some research has also found an association
between traumatic brain injury and suicide rates.*
Nevertheless, as the District Court in the Concussion
Litigation (discussed in detail in Chapter 7: The NFL and
NFLPA, Section D: Current Legal Obligations of the NFL)
recognized, the question of a causal connection is contested
in the medical literature, and, for at least partially this
reason, the Court determined that these conditions did not
need to be covered by the settlement in that case.’! This is
clearly an area of important continued research.

" Research did not reveal quality comparable data, but other studies have found that
approximately 16 percent of American adults have a major depressive episode in
their life. Laura Andrade, al., The Epidemiology Of Major Depressive Episodes, 12(1)
Int’'l J Methods Psychiatric Res. 3, 13-21 (2003) (16.9% rate of major depressive
episodes); Ronald Kessler, et al., The Epidemiology Of Major Depressive Disorder:
Results From The National Comorbidity Survey Replication (NCS-R), 289 J. Am. Med.
Ass’n 3095-105 (2003) (16.2% rate of major depressive disorder).

s Kevin Guskiewicz, et al. Recurrent Concussion and Risk of Depression in Retired
Professional Football Players, 39 Medicine & Science in Sports & Exercise 903, 905
(2007). Also of note, the study found that retired players reporting a history of three
or more previous concussions were three times more likely to be diagnosed with
depression. /d.

tIn addition, a 2016 study found that former NFL players who played between
1959 and 1988 died of suicide at a rate significantly less than would be expected
compared with the general population. In examining the causes of death for 3,439
former NFL players, the study authors expected to find that 25.6 players had died
of suicide. However, only 12 had. Everett J. Lehman, Misty J. Hein & Christine M.
Gersic, Suicide Mortality Among Retired National Football League Players Who
Played 5 or More Seasons, Am. J. Sports Med. (2016).



Players do have resources for mental healthcare. The
standard training camp PowerPoint presentation includes
slides about the importance of mental health and advises
players to use resources available to them, including club
doctors.>? In addition, in 2012, the NFL, in partnership
with other organizations, created the Life Line program,

a 24/7 hotline for players and their families in need of
assistance during crises.> Finally, players are able to receive
mental healthcare through their player insurance plans.

Nevertheless, Current Player 2 indicated his belief “[t]here
is not enough invested in the mental health and well-being
and the emotional well-being of our players.” The player
also explained that he “think][s] the mental and emotional
health of the players is just as important, if not more
important, as the physical well-being of our players.”

Aside from the resources that do exist, players are

likely concerned about clubs knowing whether they

have sought mental healthcare. On this issue, the NFLs
insurance plan provides that the submission of claims

by players or their family members for mental health,
substance abuse, and other counseling services provided
for under the insurance program “will not be made
known to [the] Club, the NFL or the NFLPA.” However,
a waiver executed by players permitting the disclosure
of their medical information to the NFL, the club, and
others “expressly includes all records and [protected
health information] relating to any mental health
treatment, therapy, and/or counseling, but expressly
excludes psychotherapy notes.”" Thus, players are unable
to receive confidential mental healthcare.

One source of assistance concerning player mental health
is the club chaplain. Current Player 2 explained that he
thought the club chaplain was “great” for the players.
Every club generally has a chaplain who will visit practice
once or twice during the week and be present before
games. The chaplains often hold small studies or sermons
but avoid overly religious messaging, instead focusing on
themes relevant to football and the players or other themes
as directed by the coaching staff. Importantly, one former
player indicated that chaplains are often able to provide
important words of encouragement and positive feedback
in an environment that is often lacking both.

v Emphasis in original. A copy of this waiver is included as Appendix L. The circum-
stances under which these waivers are executed is an area worthy of additional
attention. For example, questions might be raised as to whether the players are
providing meaningful informed consent in their execution.
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B ) Current Legal Obligations and

Ethical Codes

We examine players’ legal and ethical obligations from

two perspectives: (1) players’ obligations concerning
their own health, as it is broadly defined for this Report;
and, (2) players’ obligations concerning the health of
other players.

1) PLAYERS AND THEIR OWN HEALTH

As we will discuss, players, like all people or patients, have
certain obligations concerning their own health, although
they often need a range of support, education, access, and
unconflicted relationships in order to fully satisfy these
obligations and goals.

a) Current Legal Obligations

From a legal perspective, NFL players undoubtedly
have both certain rights concerning their health” as well
as obligations.

The Standard NFL Player Contract® imposes certain health-
related obligations on players. Specifically, players are:

1. forbidden from engaging “in any activity other than football
which may involve a significant risk of personal injury”;*

2. obligated to maintain themselves in “excellent physical
condition”;> and,

3. obligated to “undergo a complete physical examination by
the Club physician upon Club request, during which physical
examination Player agrees to make full and complete disclo-
sure of any physical or mental condition known to him which
might impair his performance . . . and to respond fully and
in good faith when questioned by the Club physician about
such condition.”%®

v Indeed, published with this Report is a Patient Bill of Rights for NFL Players.

W Appendix A to the 2011 CBA is the Standard NFL Player Contract. The Standard
Player Contract is 9 pages in length and contains the most basic and important pro-
visions concerning the terms and conditions of NFL player employment. Most player
contracts include multi-page addendums addressing more specific compensation or
contractual issues.

X 2011 CBA, App. A, § 3. NFL player contracts often include addendums that prohibit
“hazardous activities which involve a significant risk of personal injury and are
non-football in nature, including, without limitation, water or snow skiing, surfing,
hang gliding, bungee jumping, scuba diving, sky diving, rock or mountain climbing,
race car driving as driver or passenger, riding a motorcycle, motor bike, all-terrain or
similar vehicle as driver or passenger, travel on or flight in any test or experimental
aircraft, or serving as a pilot or crew member on any flight.” Copies of NFL player
contracts are on file with the authors. Professional athletes have had their contracts
terminated after being injured in motorcycle accidents or playing pickup basketball.
See Herzog, Bob. Basketball Injury Might Cost Boone Big Part of Contract, Newsday,
Jan. 28, 2004, available at 2004 WLNR 1117940.
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Players also seemingly have an ongoing obligation to
report injuries to their club, outside of the physical exam.
The 2011 collective bargaining agreement (CBA) per-
mits clubs to fine players up to $1,770 if the player does
not “promptly report” an injury to the club doctor or
athletic trainer.’®

In reviewing a draft of this Report, the NFL stated that

a player has an “obligation to fully and honestly disclose
his physical condition to the Club,” citing the above
provisions,”” while also arguing that a player who fails to
be forthcoming about his medical needs is violating his
contract and the CBA.>® We think the NFL may over read
the relevant provisions. It appears from the above-described
provisions that NFL players have obligations to: (a)
promptly report injuries; and, (b) be completely honest
about their condition when undergoing a physical. However,
if a player is not undergoing a physical and has not recently
suffered an injury, he does not have to tell the club about
his medical needs. Thus, it does not appear that the player
has any obligation to keep the club medical staff apprised
of his recovery from an injury previously reported to the
club if the club does not request a physical. Additionally,
during the offseason, it does not appear that the player

has an obligation to report consultations with medical
professionals outside the club or to disclose a variety of
medical conditions that are not physical “injuries,” such

as mental health treatment, heart conditions, or general
muscle soreness.

The 2011 CBA also contains numerous health benefits

and programs for players. Fortunately for players, the vast
majority of the programs contain no statute of limitations
for filing or eligibility. The only benefit that requires filing
by a certain date is the Injury Protection benefit, which
requires filing by October 15 of the League Year” in which
the benefit is being claimed.? The benefits available to
players are discussed in more detail in Chapter 7: The NFL
and NFLPA and in Appendix C: Summary of Collectively
Bargained Health-Related Programs and Benefits.

Player grievances under the CBA are subject to stat-

utes of limitations. A player must commence an Injury
Grievance within 25 days if the player’s contract was
terminated at a time that the player was physically unable
to perform the services required of him.®® Additionally,

a player could commence a Non-Injury Grievance if the
player is unsatisfied with some aspect of his medical care
(or a wide variety of other things) within 50 days from the
date or the occurrence or non-occurrence on which the

¥ An NFL League Year begins and ends in early March. 2011 CBA, Art. 1.

grievance is based.” These grievance mechanisms will be
discussed in more detail as relevant in specific chapters.

b ) Current Ethical Codes

As a preliminary matter, we note that players only have
obligations to promote their own health to the extent
health maximization is of interest to them. In practice, we
know that players often make decisions sacrificing their
health in favor of some other benefit, typically career-,
performance- or finance-related. In some cases, the need for
those sacrifices could be avoided through structural change,
and we make recommendations to that effect throughout
this Report in order to advance the principle of Health
Primacy. That said, our principle of Empowered Autonomy
seeks to recognize a fully informed, competent player’s
right to voluntarily weigh his health against other interests.
While we recognize that players currently lack sufficient
information to be fully empowered, assuming that players
are concerned with maximizing their health, they do have
some obligations to help support that goal.

While not specific to NFL players, one of the most use-

ful articulations of a player’s obligations to care for

his own health comes from prominent statements of
patients’ responsibilities. Opinion 1.1.4 of the American
Medical Association’s (AMA) Code of Medical Ethics, for
example, recognizes a patient’s right to direct his or her
own healthcare but declares that “[w]ith that exercise of
self-governance and choice comes a number of responsibili-
ties.”®! The responsibilities most relevant to NFL players
require them to:*

(a) [Be] truthful and forthcoming with their physicians and
strive to express their concerns clearly.

(b) Provide as complete a medical history as they can, includ-
ing providing information about past ilinesses, medications,
hospitalizations, family history of iliness, and other matters
relating to present health.

z 2011 CBA, Art. 43, § 2. The term “Non-Injury Grievance” is something of a misno-
mer. The CBA differentiates between an “Injury Grievance” and a “Non-Injury Griev-
ance.” An “Injury Grievance” is exclusively “a claim or complaint that, at the time
a player’s NFL Player Contract or Practice Squad Player Contract was terminated
by a club, the player was physically unable to perform the services required of him
by that contract because of an injury incurred in the performance of his services
under that contract.” 2011 CBA, Art. 44, § 1. Generally, all other disputes (except
System Arbitrations, see 2011 CBA, Art. 15) concerning the CBA or a player’s terms
and conditions of employment are “Non-Injury Grievances.” 2011 CBA, Art. 43, §

1. Thus, there can be disputes concerning a player’s injury or medical care that

are considered “Non-Injury Grievances” because they do not fit within the limited
confines of an “Injury Grievance.” Additionally, although a Non-Injury Grievance is
one method by which a player could seek changes to his medical care, there are
two committees specifically designated for these issues, as discussed in more detail
in Chapter 2: Club Doctors and Chapter 8: NFL Clubs.

@ 1t is important to note that the AMA is an organization with a substantial interest in
protecting doctors’ interests and thus its description of patient obligations might not
match the expectations of some patients.



(c) Cooperate with agreed-on treatment plans. Since adher-
ing to treatment is often essential to public and individual
safety, patients should disclose whether they have or have
not followed the agreed-on plan and indicate whether they
would like to reconsider the plan.

(f) Recognize that a healthy lifestyle can often prevent or miti-
gate illness and take responsibility to follow preventative
measures and adopt health-enhancing behaviors.

(0) Be aware of and refrain from behavior that unreason-
ably places the health of others at risk. They should
ask about what they can do to prevent transmission of
infectious disease.®?

The principal obligations affecting NFL players are
responsibilities (a) and (b) of the AMA Code, requiring
open communication with doctors and full disclosure

of their medical conditions and history. Although such
disclosures might improve a player’s treatment, as will

be discussed, players are often (understandably) wary of
informing the club doctor of a physical ailment because
the club might use that information as a basis to terminate
the player’s contract or otherwise negatively affect the
player’s employment.

Similar codes of patient responsibility also exist from the
American Hospital Association,® the National Health
Council,** and individual healthcare providers.®® These
codes generally emphasize the obligation of patients to
fully disclose their medical conditions and history, actively
participate in medical decision making, and cooperate with
and follow the recommended treatment.

Whether a patient follows these generally accepted guide-
lines for their own medical care can also have legal sig-
nificance. Where a patient has failed to disclose important
medical history, follow a doctor’s recommended treatment,
or otherwise engaged in behavior contrary to the patient’s
own medical best interests, the patient may, at least in some
states, be barred or limited from recovering in a medical
malpractice action.®®
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2) PLAYERS AND OTHER
PLAYERS’ HEALTH

a) Current Legal Obligations

NFL players also have health-related obligations toward
one another that might arise from a variety of sources.
However, the CBA is generally not one of them, since NFL
players do not negotiate the CBA against one another.
Thus, the CBA does not establish any legally enforceable
obligations or rights among the players.

NFL playing rules seemingly create the principal mecha-
nism for analyzing players’ obligations to each other. The
Official Playing Rules (Playing Rules) of the NFL are cre-
ated and authorized pursuant to the NFL Constitution and
Bylaws.®” The NFL is empowered to enact and amend its
own Constitution and Bylaws, including the Playing Rules,
provided the Constitution and Bylaws does not conflict
with the CBA and that any such amendment does not
“significantly affect the terms and conditions of employ-
ment of NFL players.”¢%?® Paragraph 14 of the Standard
NFL Player Contract, which is included as Appendix A of
the 2011 CBA, also effectively obligates players to follow
NFL policies.®”

Assuming that players are concerned
with maximizing their health, they

do have some obligations to help
support that goal.

NFL Playing Rules come with penalties for violations,
whether it be a five-yard penalty incurred by the penal-

ized player’s team or, in more extreme cases, ejection of

the penalized player from the game, and possibly fines or
suspension imposed after the fact by the NFL. Violations of
the Playing Rules do not of themselves generate legal liabil-
ity (just because a tackle amounts to the foul of unnecessary
roughness does not make it a crime or a tort).* However, as
indicated below, intentional inflictions of injury that occur
wholly outside the bounds of the game might sometimes
give rise to legal liability.

@ For more information on NFL rules and rule changes, see Chapter 7: The NFL and
NFLPA, Section A: Background on the NFL, and Appendix I: History of Health-Related
NFL Playing Rule Changes.

@ While no court has ever cited the Playing Rules as a basis for liability, in Hackbart
v. Cincinnati Bengals, Inc., 601 F.2d 516 (10th Cir. 1979), the United States Court of
Appeals for the Tenth Circuit did discuss the Playing Rules as discussed in further
detail below.
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The Preface to the Playing Rules seeks to make clear that a
violation of the Playing Rules will not necessarily, or even
ordinarily, generate legal liability:

Where the word “illegal” appears in this rule
book, it is an institutional term of art pertain-
ing strictly to actions that violate NFL playing
rules. It is not meant to connote illegality under
any public law or the rules or regulations of any
other organization.

The word “flagrant,” when used here to describe
an action by a player, is meant to indicate that
the degree of a violation of the rules—usually

a personal foul or unnecessary roughness—is
extremely objectionable, conspicuous, unneces-
sary, avoidable, or gratuitous. “Flagrant” in these
rules does not necessarily imply malice on the
part of the fouling player or an intention to injure
an opponent.”®

Players also have common law* obligations toward one
another. In contact sports, such as football, one player

can recover for injuries suffered only if the other player
intentionally, recklessly, or willfully and wantonly, injured
the plaintiff-player.”! This rule has become known as the
“contact sports exception.””? The contact sports exception
recognizes that “[plarticipants in team sports, where physi-
cal contact among participants is inherent and virtually
inevitable, assume greater risks of injury than nonpartici-
pants or participants in noncontact sports.””> Thus, players
can only recover from other players where the defendant
player has acted exceptionally badly.*

b ) Current Ethical Codes

There are no known codes of ethics for players concerning
the health of other players.

a Common law refers to “[tlhe body of law derived from judicial decisions, rather than
from statutes or constitutions.” Black’s Law Dictionary (9th ed. 2009).

% Beyond these better established theories of liability, some might argue that players
could develop a fiduciary relationship with one another, thus giving rise to liability.
Generally speaking, a fiduciary is “a person who is required to act for the benefit
of another person on all matters within the scope of their relationship; one who
owes to another the duties of good faith, trust, confidence, and candor.” Black’s
Law Dictionary “Duty” (9th ed. 2009). Whether a fiduciary relationship exists is a
fact-based inquiry into the nature of the relationship. Ritani, LLC v. Aghjayan, 880
F.Supp.2d 425, 455 (S.D.N.Y. 2012) (applying New York law); Carcano v. JBSS, LLC,
200 N.C.App. 162, 177 (N.C.App. 2009); L.C. v. R.P., 563 N.W.2d 799, 802 (N.D.
1997); Allen Realty Corp. v. Holbert, 227 Va. 441, 447 (Va. 1984); Murphy v. Country
House, Inc., 307 Minn. 344, 350 (Minn. 1976). Some players, particularly younger
players, might develop a relationship with a captain, veteran or other team leader
whereby the younger player relies on the older player for advice and guidance. Over
time, it is conceivable that a relationship of trust and confidence could develop
to the point of becoming an actionable fiduciary relationship. Nevertheless, there
are no known litigations in which one athlete alleged another athlete owed and/or
violated a fiduciary obligation.

C ) Current Practices

Significant concerns exist about players’ actions regarding
their own health. Historically, there is considerable evidence
that NFL players underreport their medical conditions
and symptoms,”* which is predictable, albeit undesirable.
In an effort to not miss playing time, players might try

to intentionally fail the Concussion Protocol’s* baseline
examination,” avoid going through the Concussion
Protocol,’® or avoid telling the club that he suffered a
substantial blow to the head.””% Although there are no
reliable statistics as to the incidence of this behavior, it does
happen, and some doctors believe that players are at fault
for failing to cooperate with the Concussion Protocol.”
For these reasons, one contract advisor interviewed agreed
that players can sometimes be their “own worst enemy”
after sustaining a blow to the head. The players we
interviewed did not believe that players were doing a good
job of taking care of themselves (for a variety of reasons,
ranging from youthful optimism to pressures to succeed)
and all of those who were asked agreed that players often
need to be protected from themselves.?" Nevertheless, we
again emphasize that the existing data on player health
are incomplete and often unclear, leaving players without
sufficient information to make truly informed decisions
about their own health.

The pressures to perform and remain on the field at all
costs can be extraordinary. According to Hall of Fame
New York Giants linebacker Harry Carson (1976-88):

Football players are very insecure people. Players
are interchangeable parts. Someone played your
position before you, and when you leave, someone
else is going to be in your place. You are only there
for a short period of time, so you want to make

as much as you can in the short time given you.
You do not want to give anyone else a shot at your
job. Football players understand that if they give
someone the opportunity to do the job better,

their days are numbered.”

& The Concussion Protocol, attached as Appendix A, dictates the way in which clubs
must diagnose and manage players who have potentially suffered concussions.

a A 2015 study found that 64.4 percent of clinicians (doctors or athletic trainers) in
college sports reported having experienced pressure from athletes to prematurely
clear them to return to participation after a concussion. Emily Kroshus, et al., Pres-
sure on Sports Medicine Clinicians to Prematurely Return Collegiate Athletes to Play
After Concussion, 50 J. Athletic Training 944 (2015).

& Former Player 3: “You'd rather get knocked out cold than pull yourself out of the
game. And there’s no way they’re coming out. So you do need someone that can
make that decision for them at times.”



There is no shortage of stories from NFL players, former
and current, about the depths to which they went to con-
tinue playing— fighting through and hiding injuries to stay
on the field. Players have a variety of motivations for doing
so: to try and help the club win; to prove their toughness
to teammates, coaches, and fans, for example; and out of
for fear of losing their spot in the lineup or on the roster if
they do not.®

The San Francisco 49ers provided a useful recent example.
In 2012, 49ers quarterback Alex Smith was having a suc-
cessful season when he suffered a concussion that forced
him to miss a game. Smith’s backup, Colin Kaepernick
played well in place of Smith.®° Even though Smith was
healthy enough to play two weeks later, the 49ers kept
Kaepernick as the starter®! and Smith never started for the
49ers again. In response, Smith stated “I feel like the only
thing I did to lose my job was get a concussion.”3?

Former Player 1 gave a useful in-depth description of the
pressures to keep playing:

[T]he pressure to play when you're injured or to
get back before you're healthy is just incredible . . .
I saw guys play through all kinds of things . . .
just knowing you had to be out there just to try

to make a team and then after that trying to get
your spot, trying to keep your starting spot . . . .

I can’t express to you the pressure you feel to play,
not just games that you’re a little hurt, but [ mean
major, major injuries. If you can walk, if you can
g0, if you can move your arms a little bit, you felt
like you have to be out there.”

Current Player 1 echoed these sentiments:

[T]here’s definitely a pressure to be out there

for every practice and to never miss a game or
anything like that because of injuries. Just because
you know there’s always a threat of another

@ A common refrain from players, current and former, is that a player “can’t make
the club in the tub.” Current Player 5 used this phrase as did John Yarno, Seattle
Seahawks center from 1977 to 1982: “[T]here are two expressions we’ve always
had in the NFL. One was, ‘Get hurt, lose your job!’” Because if you’re not on the field,
somebody else is, and at that level, he’s probably a pretty good athlete. [. . .] The
other expression is, ‘You can’t make the club in the tub.’ If you're not on that field
every day and on the practice film the coaches study at night, then you're not in
their minds. | mean, it’s extremely competitive. It's very difficult. When | was with
the Hawks, we’d take maybe 125 guys into summer camp for 48 jobs. If somebody
went down, it was like, ‘Drag that carcass off the field or move the drill, and let’s
go!” So it was a very violent lifestyle. But | would do the whole thing again in a
heartbeat. | have no remorse about that.” Pierce E. Scranton, Jr., Playing Hurt: Treat-
ing and Evaluating the Warriors of the NFL 114 (2001).

a  Former Player 2: “I just wanted to play. The problem was that playing was the ulti-
mate goal and most guys like myself would try to do everything they can to play . ..
sometimes you have to do things that necessarily aren’t right . . . | guess that’s just
the nature of the business we were involved in.” Former Player 3: “The player is
going to do anything he can to get out there.”
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guy playing your position. And you never want
somebody else to outshine you or you don’t want
the coaches to feel like you’re unreliable and not a
player that can play through injuries.*

Indeed players feel pressure to play through injuries not
only from their coaches®® but also from teammates, oppo-
nents,* fans, media, and others.

Players and contract advisors we talked to expressed their
view that club medical staff sometimes encourage players
to return to the field when they are less than 100 percent
healthy so that the club can obtain evidence of the player’s
supposed health and also his diminished performance.®’ In
their perspective, the club will then terminate the player’s
contract, claiming it was based on the player’s diminished
performance and refuse to pay the player any additional
compensation.® While the player might file an Injury
Grievance seeking compensation for the duration of the
injury (during the season of injury only), the player will
have undermined his claim by returning to the field of play
and at least appearing to be uninjured.’”

Players we interviewed also generally did not believe that
they were doing a good job of protecting their own health
or that of their teammates:*

Current Player 2: “I think as players we can do

a better job of how we communicate our inju-

ries . . .. I think that guys, and specifically as it
relates to concussions, are not communicating
their symptoms or not speaking up when they have
taken hits to the head because they fear . . . losing
playing time and . . . in the long-term the loss of
potential earnings.”

Current Player 4: “I don’t know that players genu-
inely care about the health of other players.”

Current Player 5: “”Not very good . . . . I think guys
only really care about their health when they have
a major health issue.”

& Longtime NFL General Manager and executive Tom Donahoe explained the impor-
tance of player health in roster decisions: “Durability becomes a significant factor
because there is so much money involved . . . If a guy misses five or six games a
year, you’ll think about whether you want to sign him. And | don’t know about all
coaches, but many would rather have a guy with less talent who is more depend-
able than a more talented guy who you don’t know when he’ll show up.” Dave
Sell, Football’s Pain-Taking Process, Wash. Post, Dec. 8, 1996, available at 1996
WLNR 6482132.

a  We reiterate that our interviews were intended to be informational but not represen-
tative of all players’ views and should be read with that limitation in mind.
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Current Player 6: “Young guys have no idea how to
take care of their bodies.”™”

Players we interviewed also generally did not believe that
they were doing a good job of preparing for life after
football and taking advantage of the programs and benefits
available to them:

Current Player 2: “[T|he focus that’s required in
order to be successful at this level is off the charts.
So I think it’s bard for some guys to put every-
thing they have into their playing career while at
the same time preparing themselves for life after
football . . .. [Players] are not often times tak-
ing advantage of the resources that are out there

for us[.]”

Current Player 3: “I think there are a lot of pro-
grams out there that benefit guys getting ready
for life after football . . . [b]ut at the end of the
day, I think it’s the players that have to want to
prepare. The NFL can’t make you go to all those
programs.”

Current Player 6: “I think there are guys that con-
sider life after football and careers after football,
but I wouldn’t say that it’s the majority.”

Current Player 10: “I think players can do a better
job of [taking advantage of programs].”"

From a financial perspective, our interviews and existing
reports suggest that players are often unrealistic about
their likely career trajectories, believing that their careers
will exceed the average length and that they will continue
to make hundreds of thousands if not millions of dollars
a year for the foreseeable future.* Moreover, players, like
many people, tend to value today over tomorrow, prefer-
ring to spend now rather than save for later.

an Current Player 8 had a more optimistic view: “The amount of rehab, pre-hab,
strength programs, even watching diets and pills and things like that. I think players
have —at least the players who stick around— have approached their health as
their main concern.”

a Current Player 10 also believes that the biggest improvement still needed concern-
ing player health is “taking care of players post-career.”

@ Contract Advisor 4: “[S]top convincing the players that they all could become super-
stars and rich . .. . [B]ut no player thinks it's going to happen to them. They think
they’re going to be the next Richard Sherman and make $15 million and be on com-
mercials. While the odds are they probably have just as good a chance of developing
CTE and potentially dying as they do of becoming a $15 million player in the NFL.”

Contract advisors and financial advisors we interviewed
acknowledged that young players routinely fail to grasp
the likely brevity of their career® and the need to handle
their health and financial matters responsibly.*d While some
players make mistakes about these matters early in their
career and are able to learn from them, few players are in
the NFL long enough to capitalize on that learning process.
The contract advisors we interviewed maintained that this
situation persists today even though players are generally
more aware of the risks and realities of a football career
due to increased media attention and education efforts

by contract advisors, financial advisors, the NFL, and

the NFLPA.*

In our interviews, we found two somewhat divergent views
emerged concerning players and their rights and benefits.
First, some believe that players are not sufficiently made
aware by either the NFL or NFLPA of their rights and
benefits.* Second, some believe that players are sufficiently
made aware of their rights, benefits, and opportunities,
but that some players fail to take advantage of them for

a variety of reasons, including lack of motivation.-$8
Nevertheless, both views support the general belief that
many players are not receiving the benefits to which they
are entitled.

Players’ interactions with specific stakeholders are discussed
in those stakeholders’ chapters.

@ Contract Advisor 5: “Every player thinks he’s going to play 15 years . . .. No matter
how many statistics you throw at them and tell them, they don’t believe it's going
to be them.”

@ Contract Advisor 3: “[T]here’s always going to be players that don’t listen, don’t
pay attention, don’t care . . . . And you know | can tell you from having been there
a lot in trying to protect the player that in most circumstances no matter who
you put in their life, they’re not going to listen . . . . At the end of the day, it’s their
call.” Contract Advisor 4: “It's me usually screaming at the player, you're telling
me you still have a headache or if you have a headache you better let me know
and you should not be on the field or anywhere near it because you need to let
[the club] know.”

& Contract Advisors also believed that players are increasingly aware of club doctor’s
potential conflicts of interest and take appropriate action. Contract Advisor 5: “I think
players are starting to advocate for themselves more and more these days.”

& Current Player 5 described the NFL and NFLPA's efforts to prepare players for life
after football as “below average.”

@ Jonathan Kraft, President, New England Patriots, Deans’ Innovation in Sports
Challenge Kickoff, Harvard Innovation Lab (Nov. 21, 2014), YouTube, https://www.
youtube.com/watch?v=0_JOQb_lisw, archived at https://perma.cc/76JL-L7TX
(“One of the things players now, at the league’s expense, can go on the offseason
to business schools—like Harvard, like Wharton, like Stanford—and start to get a
business career. There are internship programs, there are resources that are really
fantastic along many different professional levels, internship programs. But the
player wants to have to do it. And | know we try to get veteran players and recently
retired guys to come in and talk to them, but a guy has to want to do it. And some
of them are motivated — some people like Domonique [Foxworth] are motivated —
and other people just aren’t. | think that’s life. It's our job to make them understand
what the resources are and why they are important . . . But, | think . . . like anything
in life, there are people with different levels of motivation.”). Contract Advisor 4:
“[Tlhey’re clearly not hearing the information being given to them.” Contract Advisor
2: “You need to want to know. This is your business. This is your career. So | think
players have to take some of the responsibility.”



D ) Enforcement of Legal and

Ethical Obligations®"

Almost all incidences of unnecessary player on player vio-
lence are resolved through the NFLs imposition of a fine or
suspension for the player who violated the rules. The NFLs
League Policies for Players contains a schedule of minimum
fines for various rules violations. In 2015, on the low end
of the spectrum, players who committed face masks, late
hits, and chop blocks faced a minimum penalty of $8,681
for a first offense and $17,363 for a second offense.?® On
the other end of the spectrum, the largest minimum fines
of $23,152 for a first offense are reserved for spearing,
impermissible use of the helmet, initiating contact with

the crown of the helmet, hits on defenseless players, and
blindside blocks.”

The League Policies for Players emphasizes that the sched-
ule of fines are minimums and that suspensions or fines
are to be determined by the degree of violation.”! Indeed,
the NFL has regularly increased its discipline against
repeat offenders.®

While the NFLs disciplinary process may partly satisfy its
deterrence function, it does not provide the injured player
any opportunity to recover from his injuries. Only in a

a For example, NFL safety Brandon Meriweather has been punished five times for
illegal hits with increasing discipline: after his third illegal hit, Meriweather was
fined $42,000; his fourth hit earned him a one-game suspension; and his fifth
hit a two-game suspension. John Keim, Brandon Meriweather Suspended, ESPN
(Aug. 26, 2014, 10:23 AM), http://espn.go.com/nfl/story/_/id/11408933/brandon-
meriweather-washington-redskins-suspended-2-games-preseason-hit, archived at
http://perma.cc/3XBY-XH2T. Meriweather indicated that he spent the 2014 offsea-
son working on changing his tackling form to avoid further punishment. /d.; John
Keim, No Surprise on Brandon Meriweather, ESPN (Aug. 25, 2014, 7:08 PM), http://
espn.go.com/blog/washington-redskins/post/_/id/10225/no-surprise-on-brandon-
meriweather, archived at http://perma.cc/V3PF-W87P.

One player can recover
for injuries suffered

only if the other player
intentionally, recklessly,
or willfully and wantonly,
injured the other player.
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handful of situations have professional athletes sought
recompense for their injuries by instituting legal action
against another athlete.

As discussed earlier, one player can recover for injuries
suffered only if the other player intentionally, recklessly,

or willfully and wantonly, injured the other player. This
standard is routinely applied in youth sports.”? Youth
sports, because of their wide levels of participation, provide
a forum for most tort-based sports litigation and legal rules
that are then often applied in professional sports.

In McKichan v. St. Louis Hockey Club, L.P.,”*> a minor
league hockey goalie sued an opposing player and his
team after he was injured by the player’s post-whistle
check. A jury granted the goalie $175,000 in damages but
the Missouri Court of Appeals reversed and vacated the
award, finding

That the specific conduct at issue in this case, a
severe body check, is a part of professional hockey.
This body check, even several seconds after the
whistle and in violation of several rules of the
game, was not outside the realm of reasonable
anticipation. For better or for worse, it is “part of
the game” of professional hockey. As such, we hold
as a matter of law that the specific conduct which
occurred bere is not actionable.”

The McKichan case stands for the proposition that a viola-
tion of the playing rules generally will not be dispositive as
to whether a legal duty has been violated, i.e., whether a
tort has been committed.

Nevertheless, a different result occurred in Hackbart

v. Cincinnati Bengals, Inc.,>> a lawsuit brought Denver
Broncos defensive back Dale Hackbart in the 1970s. The
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trial court found that a Cincinnati Bengals running back
“acting out of anger and frustration, but without a specific
intent to injure . . . stepped forward and struck a blow with
his right forearm to the back of the kneeling plaintiff’s head
and neck with sufficient force to cause both players to fall
forward to the ground.”®® The trial court nonetheless deter-
mined that such violent conduct was inherent to the game
of football and entered judgment for the defendants.””

The United States Court of Appeals for the Tenth Circuit
reversed, declaring that “there are no principles of law
which allow a court to rule out certain tortious conduct
by reason of general roughness of the game or difficulty of
administering it.”*® The Tenth Circuit also discussed the
Playing Rules in determining whether Hackbart consented
to intentionally being injured during the course of a foot-
ball game. The Court determined that the Playing Rules
“are intended to establish reasonable boundaries so that
one football player cannot intentionally inflict a serious
injury on another.”” The Tenth Circuit remanded the case
for a new trial in which the running back’s actions would
be examined pursuant to a recklessness standard.!® After
remand, the case settled for an unknown sum.!"!

After the Hackbart case, there is only one other known
case in which a player sued another player for conduct
that took place during an NFL game.!?? In Green v. Pro
Football, Inc., former NFL player Barrett Green sued the
Washington, D.C. football club, its former defensive coor-
dinator Gregg Williams, and former Washington, D.C.
player Robert Royal. Green alleged that he was injured

as a result of an illegal play by Royal that was part of a
scheme whereby players were financially rewarded for
injuring opposing players.!% The court denied the defen-
dants’ motion to dismiss in part and found that Green
stated a viable claim for battery.'** The case was subse-
quently settled on confidential terms.!% Nevertheless, the
Green case supports the proposition that players can be
held liable for intentional acts that are beyond the reason-
able bounds of the game.

It is also important to note that regardless of potential civil
liability, several players have been charged criminally for
dangerous actions taken on the field of play.'%

As discussed above, players also bear responsibility and
have obligations for their own health. Clubs may seek

to enforce players’ health disclosure obligations where

the player’s failure to do so negatively affects the club. In
2012, the NFL, on behalf of the New England Patriots,
commenced a System Arbitration® against Jonathan
Fanene. Prior to the 2012 season, the Patriots and Fanene
agreed to a three-year contract worth close to $12 million,
including a $3.85 million signing bonus.'%” As part of a
pre-employment questionnaire, Fanene, according to the
Patriots, stated that he took no medications regularly

even though he had been taking significant amounts of
painkillers to mask chronic pain in his knee.!® The Patriots
cut Fanene during training camp citing Fanene’s alleged
failure to disclose his medical condition,'”” and initiated a
System Arbitration to recoup $2.5 million in signing bonus
money already paid to Fanene.!'° Specifically, the Patriots
alleged Fanene violated his obligations to negotiate the
contract in good faith.!!!

The NFLPA sought to have the Patriots’ claims dismissed,
arguing that signing bonus forfeiture was not an available
remedy for the alleged wrongful act by Fanene.!!? After the
NFLPA’s motion to dismiss was denied, the parties settled
by allowing Fanene to keep the $2.5 million already paid,
but releasing the Patriots’ from their obligation to pay
Fanene the remaining $1.35 million of the signing bonus.'?

In a related proceeding, the NFLPA filed a grievance
against the Patriots concerning Patriots doctor Tom Gill’s
care of Fanene, discussed in further detail in Chapter 8:

NFL Clubs.

& A System Arbitration is a legal process for the resolution of disputes between the
NFL and the NFLPA and/or a player concerning a subset of CBA provisions that are
central to the NFLs operations and which invoke antitrust and labor law concerns,
including but not limited to the NFL player contract, NFL Draft, rookie compensation,
free agency, and the Salary Cap. 2011 CBA, Art. 15, § 1.
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E ) Recommendations Concerning Players

This Report is intended to improve the lives and careers of players by protecting and promoting their health. While there
are many stakeholders with a role to play in achieving this goal, it is important that players recognize and accept that they
are on this list as well, not only with regard to their own health, but also with regard to the health of former, current and
future players. Nevertheless, in many cases, players will need support from other stakeholders to fulfill the recommenda-
tions made here. In the chapters on the NFL and NFLPA, Contract Advisors, and Financial Advisors, we make recommen-
dations to these stakeholders about how they can assist players.

While all of the recommendations in this Report concern players, certain recommendations directed toward players’
conduct are made in other chapters:

» Chapter 6: Personal Doctors— Recommendation 6:1-B: Players should receive a physical from their own doctor as soon as possible
after each season.

e Chapter 12: Contract Advisors— Recommendation 12:2-C: Players should be given information to ensure that they choose contract
advisors based on their professional qualifications and experience and not the financial benefits the contract advisor has or is willing to
provide to the player.

 Chapter 13: Financial Advisors—Recommendation 13:1-D: Players should be given information to ensure that they choose financial
advisors based on their professional qualifications and experience and not the financial benefits the financial advisor has or is willing to
provide to the player.

e Chapter 14: Family Members—Recommendation 14:2-A: Players should select and rely on professionals rather than family members
for managing their business, financial, and legal affairs.

Additional player-specific recommendations are listed here.

Goal 1: To have players be proactive concerning their own health with

appropriate support.

Principles Advanced: Health Primacy; Empowered Autonomy; and, Collaboration and Engagement.

Recommendation 1:1-A: With assistance from contract advisors, the NFL, the NFLPA, and
others, players should familiarize themselves with their rights and obligations related to
health and other benefits, and should avail themselves of applicable benefits.

Our formal interviews, literature review, and other feedback from stakeholders revealed that many players are not suf-
ficiently aware of their rights, obligations, benefits, and opportunities pursuant to the CBA or other programs, or do not
take full advantage of them, even if they are aware. There are numerous rights and benefits that are important to a player’s
health and he must be aware and take advantage of them to maximize his health. For example, a player is entitled to a
second medical opinion, the surgeon of his choice, and may be entitled to tuition assistance, and a variety of injury and
disability-related payments.

In Chapter 7: The NFL and NFLPA, Recommendation 7:3-A, we discuss ways in which the NFL and NFLPA have sought
to advise players of certain benefits and opportunities. And while the NFL and NFLPA have an obligation to publicize
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Recommendations Concerning Players — continued

these benefits and make them as easily accessible and comprehensible to the players as possible,*" players ultimately have
to be the ones to act on the benefits.

This recommendation applies to former players as well. To the extent a former player is unaware of his rights and the ben-
efits available to him, he should consult with his financial advisor and former contract advisor, as well as contact the NFL
and the NFLPA, both of whom have staff and resources that can assist the player in understanding and obtaining benefits.

Recommendation 1:1-B: Players should carefully consider the ways in which health
sacrifices now may affect their future health.

While the health of the average former player is uncertain, there is no doubt that injuries suffered during an NFL career
can cause players permanent damage that could make the remainder of their life more difficult. In their desire to win, help
their club and teammates, or just remain employed, players routinely play with injuries or conditions even though continu-
ing to play might subject them to further or permanent injury. In so doing, players (like most human beings) exhibit pres-
ent bias, which is the tendency to make decisions that are beneficial in the short term but are harmful in the long term.!'!*2
It is important for players (with the help of other stakeholders) to recognize the impact of this potential bias on their deci-
sion making. Some players may rationally decide that the decisions that they make now may be worth the consequences
they suffer later, but it is important that those choices be as informed as possible. Players should pause—or have a support
system that can help them pause—and understand the risks and benefits of playing through certain injuries or conditions,
with particular emphasis on understanding the long-term implications of the decision.!'’

Relatedly, additional research must be done into ways to effectively communicate the risks and benefits of playing to NFL
players. Such research can draw on effective campaigns in other areas of public health, including increased cancer aware-
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ness,''® smoking cessation, and preventing communicable diseases.

Recommendation 1:1-C: Players should take advantage of opportunities to prepare for
life after football.

One reason that some players may behave in ways that jeopardize their health is because of their strong desire to remain
in the NFL given the lack of attractive alternatives available to them outside the sport. The NFL and NFLPA offer a wide
variety of programs and benefits to help players prepare for life after football, including educational courses and seminars.
These programs are discussed in more detail in Chapter 7: The NFL and NFLPA, Appendix D: Summary of Programs
Offered by NFLs Player Engagement Department and Appendix E: Summary of Programs Offered by NFLPA. As one
example, the NFLs Tuition Assistance Plan reimburses players for tuition costs if they complete their college degrees
within four years of leaving the NFL. Unless the player is nearly certain to have a lengthy career in coaching, broadcasting,
or something else (all of which are rare), he should take advantage of this opportunity to finish his education at no or little
cost.¥ Doing so may somewhat lessen background pressures and influences to sacrifice health.

av Current Player 10: “Unfortunately, advice from agents and especially the NFLPA in a long meeting with lots of information falls on deaf ears most times. Players don’t care about
this information until it pertains to them.”

& Former Player 2: “As stubborn as most of us are, | think the players truly don’t understand the effects it has later in our lives.”

¥ It should also be pointed out that if the player is considering the possibility of ever coaching in college, he will likely need a college degree. See Brett McMurphy, UK: Steve
Masiello Didn’t Graduate, ESPN (Mar. 26, 2014, 4:30 PM), http://espn.go.com/mens-college-basketball/story/_/id/10675532/south-florida-bulls-kill-coaching-deal-steve-
masiello-lying-resume, archived at http://perma.cc/V826-JMSZ (discussing requirement of at least an undergraduate degree to be basketball coach at the University of
South Florida).
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Recommendations Concerning Players — continued

Recommendation 1:1-D: Players should seek out and learn from more experienced
players, including former players, concerning health-related matters.

In any line of work, younger employees are well-advised to engage with more experienced colleagues and to ask for their
advice and guidance. NFL players are no different. Indeed, the uniqueness of NFL employment makes it even more impor-
tant that players engage experienced players for advice.

Many of the players we interviewed told us that it took a few years in the NFL for them to learn best how to maximize
their health, prepare their bodies for football, and take advantage of and protect their health-related rights, such as seeking
a second medical opinion or ensuring they retain a quality financial advisor. Veteran players can provide valuable insights
into these issues.** Moreover, while a more experienced player may not always be particularly interested in talking with the
younger player, the younger player can learn a lot simply by observing.

Players have a variety of options in finding former players with whom to consult. As is discussed in detail in Chapter 10: Club
Employees, each club employs a developmental employee who is charged with helping players, particularly rookies, transi-
tion to the NFL. Often this developmental employee is a former player. The club might also have former players who visit the
club regularly or are involved in informal ways. Moreover, the NFLPA also employs five former players as Player Advocates,
charged with serving as “the NFLPAs first line of defense in explaining and protecting player rights and benefits.”!'® Each
Player Advocate is assigned to a set of clubs and is responsible for helping the players on those clubs.!'® Finally, a player could
ask his contract advisor about some of the contract advisor’s former clients and reach out to some of them.

No matter the method, players should seek out and seize opportunities to learn from the men that came before them.

Recommendation 1:1-E: Players should take on a responsibility to one another, to support
one another’s health, and to change the culture for the better.

Players are in a unique and important position to help one another. There are a variety of aspects of an NFL career that
only players can understand, including the incredible pressure to play and succeed and why they might sometimes make
decisions that are not in the best interests of their short- or long-term health. With this understanding and the rapport that
develops among teammates, players have the credibility to positively influence the decisions players make and to improve
the overall culture of player health.

Given the difficult decisions players face when it comes to their careers and health, it would likely be very helpful for play-
ers to be able to rely on other players for support and advice. In addition, players can lead by example concerning their
own health and the health of other players. Players are more likely able to objectively view situations and prevent players
from making decisions that are not in their best interests, for example, returning to play too soon after a concussion or
other major injury. At the very least, players can take it upon themselves not to pressure one another to play while injured,
either explicitly or implicitly. The NFL appears to agree; as part of the standard training camp PowerPoint presentation, in
discussing the importance of mental health, the NFL encourages players to “[a]dvocate for a teammate or coach if you are
concerned” and declares that “[r]eaching out for assistance is not a sign of weakness but of strength!”12°

The United States Army can serve as a useful comparison. The Army assigns each soldier a “Battle Buddy.”!?! Battle
Buddies help each other through training and then look out for each other physically, emotionally, and mentally when
deployed.!?> Moreover, Battle Buddies remain buddies after deployment and help each other deal with the adjustment to

& Current Player 10 explained that “there’s a lot more discussions in the locker room now, especially from older guys to the younger guys just in making sure that everybody’s got
all the right information and making sure that everybody’s healthy when they go out on the field.”
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Recommendations Concerning Players — continued

civilian life and with post-traumatic stress disorder.!?> A 2002 Army study of the Battle Buddy system found that soldiers
overwhelmingly liked the system and found that it helped improve morale.!?*

While playing professional football should not be compared to the risks and tolls of military service, there are certain
overlapping ideologies and characteristics that make the Battle Buddies analogy apt on a lesser scale. In sum, players who
are well supported by their peers are likely to better handle important health issues and promote an environment in which
player health is a priority.

Recommendation 1:1-F: Players should not return to play until they are fit to do so.

As discussed above, players play through all types of injuries to help the team win, protect their position on the team,
prove their toughness, etc. Indeed, when a player is “fit” to return is a difficult subjective question and can involve balanc-
ing a number of factors, including but not limited to the player’s short- and long-term health, the player’s career goals and
status with the club, and the importance of the club’s upcoming games. At least some of the players and contract advisors
we talked to believe that club medical staff sometimes encourage players to return to play despite being less than 100%
healthy because this will allow the club to more easily terminate the player’s contract or succeed in fighting a potential
Injury Grievance.’ While clubs might not engage in such conduct with their more important players, these situations are a
very real concern for many players simply seeking to retain their status on the roster."> Some players indicated that they did
not realize that the club would do such a thing until they saw it done or were so advised by older players.>™ While we can-
not confirm that clubs engage in such behavior, at least some players believe they do, which affects the trust relationship
between the player and club medical staff. In sum, players need to understand the full panoply of risks when they make
health-related decisions, not only to their own health, but also to their economic interests.

Recommendation 1:1-G: Players should not sign any document presented to them by
the NFL, an NFL club, or an employee of an NFL club without discussing the document
with their contract advisor, the NFLPA, their financial advisor, and/or other counsel,

as appropriate.

As is discussed in more detail in Chapter 2: Club Doctors, players sign collectively bargained forms authorizing club doc-
tors to disclose the players’ medical records and information to club officials, coaches, and many others. A copy of this
waiver is included as Appendix L. Additionally, at the NFL Combine, players similarly execute waivers and forms autho-
rizing the disclosure of their medical records and information. The circumstances under which these waivers are executed
is an area worthy of additional attention. For example, questions might be raised as to whether the players are providing
meaningful and voluntary informed consent in their execution. Indeed, these forms have the potential to effectively strip
players of important privacy protections and empower clubs to make adverse employment decisions about players based
on the player’s medical information.

As discussed in Chapter 2: Club Doctors, employers are entitled to certain parts of an employee’s medical records under
the Health Insurance Portability and Accountability Act, and other state laws, including worker’s compensation laws.

b Peer reviewer and former NFL club executive Andrew Brandt indicated he was disappointed with some of the Injury Grievances in which he was involved, especially when players
grieved about injuries for which players sought little to no treatment from club trainers or doctors. Andrew Brandt, Peer Review Response (Oct. 30, 2015).

% Former Player 1: “[T]his is probably the only NFL training camp they’d ever be in, but they get injured and they want to rush back and tried to get back on the field as soon as
possible and the first thing that happens as soon as they get out there is the team would cut them. They get them on film running around and that’s it.” Current Player 10: “I think
the one concern . . . [is with] young guys that are going to get released . . . . [the medical staff] hurrying to get them back on the field. Them being naive enough to think they’re
getting back on the field for the right reasons and then getting released, so that the clubs don’t have to pay them[.]”

b Former Seattle Seahawks doctor Pierce Scranton told this anecdote in his 2001 book: “One team physician complained to me that his club had cut two players after the last
exhibition game, on with a ruptured disc in his neck, the other with a posterior cruciate injury to the knee. He called the club to report these injuries when the players came to his
office for release physicals. ‘Screw ‘em,’ the general manager said. ‘Let ‘em grieve us if they’re smart enough.’
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Recommendations Concerning Players — continued

Nevertheless, the waivers executed by the players are broad and potentially exceed the bounds of the aforementioned
exceptions. For example, the waivers permit the player’s medical records to be disclosed to and used by numerous parties
other than the player’s employer, including clubs that do not employ the player. Moreover, the waivers permit the player’s
medical information to be used for the NFL’s publicly released injury report, discussed at length in Chapter 17: The Media,
which bear no relevance to the player’s ability to perform his job. Players should be careful and as knowledgeable as pos-
sible about those rights that they are waiving. Considering the stakes at hand, players would be wise to consult with the
appropriate professional and expert advisors before executing any documents provided by the NFL or NFL clubs.

Recommendation 1:1-H: Players should be aware of the ramifications of withholding
medical information from club medical staff.

Anecdotal evidence suggests that players routinely hide their medical conditions from the club.!?* Players principally do
this to protect their status with the club and fear of being viewed as less tough by the coaches. Players know that their
careers are tenuous and also know that if the club starts perceiving a player to be injury-prone, it is often not long before
the club no longer employs that player. However, there are serious downsides to players not disclosing medical conditions
to club medical staff. As a preliminary matter, not telling the medical staff about a condition he is suffering prevents the
player from receiving necessary medical care and risks worsening the condition.!2

Additionally, players should be aware that not advising club medical staff about their conditions might harm their finan-
cial interests. As an initial matter, as discussed above, players are obligated by the CBA and their contracts to disclose
their medical conditions at certain times. Moreover, if the condition is affecting the player’s performance, it increases the
likelihood that the club will terminate the player’s contract, generally without any further obligation to pay the play-
er.>d Normally, when a player’s contract is terminated because he is physically unable to perform, the club is required to
continue paying the player for so long as the player is injured (during the season of injury only) via the Injury Grievance
process.!?” But if the player has not advised the club that his diminished performance is the result of an injury, he has
undermined his ability to bring an Injury Grievance.

Recommendation 1:1-I: Players should review their medical records regularly.

Beginning with the 2014 season, all 32 NFL clubs use electronic medical records. Players can view their records online at
any time after registering with the website. Players should view their records regularly, including specifically at the begin-
ning and conclusion of each season and when they are being treated for an injury or condition. Reviewing the records will
ensure that the club’s medical staff is properly documenting the player’s condition and concerns while also helping the
player to ensure he is following the proper treatment for the condition. Research has also shown that patients who have
access to their medical records feel more in control of their healthcare and better understand their medical issues.!?
Additionally, in reviewing his medical records and knowing that the club will also review them, a player might become
more aware of how his medical conditions or history could adversely affect his employment. For example, the medical
records might include a note from the athletic trainer that a player’s knee condition prevents him from cutting and run-
ning as he had in the past, leading the club to terminate his contract. In reviewing a draft of this Report, the NFL admitted
as much, stating that clubs examine a player’s medical records to “evaluate whether or not a player is healthy enough to
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practice and play.”'?* Of course, this has implications for the player’s employment status.

Finally, players should also consider enlisting their family members and contract advisors to assist with regular review of
medical records.

b Clubs’ rights of termination are discussed as part of Recommendation 1-D in Chapter 7: NFL and NFLPA.



82. \ Protecting and Promoting the Health of NFL Players

1 CBA,Art. 25. 15 Id. at14.
2 See2011 CBA, Art. 33, § 1 (discussing practice squad limits and also 16 /d.
permitting the clubs to change limits from season to season). 17 Id.
3 See 2012 Constitution and Bylaws of the National Football League, § 18 Id.
17.1(A) (discussing the various lists on which players may be placed 19 Average NFL Career Length, Sharp Football Analysis (Apr. 30, 2014),

depending on their status).

http://www.sharpfootballanalysis.com/blog/?p=2133, archived at

4 ld http://perma.cc/KR58-R8DA.
5 During week 9 of the 2014 NFL season, the New York Giants listed 76 20 Id.

players on their roster: 53 players on the Active Roster; 11 players on 21 I

Injured Reserve; 10 players on the Practice Squad; 1 player on the Prac- 2 Id

tice Squad/Injured List; and, 1 player on Injured Reserve - Designated to
Return. By contrast, the Denver Broncos only listed 67 players on their 23 Id.

roster during week 9: 53 on the Active Roster; 3 on Injured Reserve; 10 24 See Adam Molon, Why So Many Ex-NFL Players Struggle With Money,
on the Practice Squad; and, 1 on Injured Reserve —Designated to Return. CNBC (Jan. 31, 2014, 12:29 PM), www.cnbc.com/id/1013774574#,
There are also historical reports of clubs requesting players to fake inju- archived at hitp:/perma.cc/F5YN-FJE2.

ries so that they can be placed on Injured Reserve and remain with the

club rather than have their contract terminated. Rob Huizenga, You're
Okay, It's Just a Bruise 141 (1994) (former Los Angeles Raiders Club
doctor stating “I quickly learned that most teams would fake injuries,

hiding talented but green prospects on the injured reserve list.”); id. at
199 (describing a coach telling a young player “You’ve had neck prob-
lems before. When | tell you when, just hit the guy and lay there. You'll

get your full salary this year and get a chance to make the team next

year.”); Pierce E. Scranton, Jr., Playing Hurt: Treating and Evaluating the

25

26

See Nick Schwartz, The Average Career Earnings Of Athletes Across
America’s Major Sports Will Shock You, USA Today, Oct. 24, 2013,
http://ftw.usatoday.com/2013/10/average-career-earnings-nfl-nba-mib
-nhl-mls, archived at http://perma.cc/9DFP-WPQ2.

Injury Surveillance in the NFL: an Update from Quintiles Outcome, Ap-
plied Clinical Trials, Aug. 30, 2012, http://www.appliedclinicaltrialsonline
.com/injury-surveillance-nfl-update-quintiles-outcome (last visited

Aug. 7, 2015), archived at http://perma.cc/5EEJ-TFAG.

27 Id.
Warriors of the NFL 53-55 (2001) (former Seattle Seahawks Club doctor ) ] .
describing how the Club used to place players on Injured Reserve with 28 T anscrip 1— 2016 Injury Data Results Coqfergnce Call, NFL Communll—
fake injuries): Samer Kalaf, Ty Detmer Says Koy Detmer Faked An Injury cations, Jap. 29, 2016, https://nflcommunlcatlons.com/P'ages/T ranscript
So Philly Could Put Him On IR, Deadspin (November 12, 2014, 3:07 PM), ---2016-Injury-Data-Results-Conference-Call.aspx, archived at https://
http://deadspin.com/ty-detmer-says-koy-detmer-faked-an-injury-so perma.cc/ﬁKCB-S?ZG.
-philly-cou-1657968918, archived at http://perma.cc/8K2A-YCUD. 29 Applied Clinical Trials supra note 26.

6 This figure was obtained from the official NFL and NFLPA
playtime figures.

7 These data were derived by reviewing several NFL clubs’ rosters.

8 See History: Players Who'’ve Played in NFL at Age 40 or Older, Pro
Football Hall of Fame, http://www.profootballhof.com/history/stats/40

_and_over_club.aspx#sthash.k0seVRUx.dpuf (last visited Aug. 7, 2015),
archived at http://perma.cc/S87S-KKKN (listing all players to have ever

played after age 40).

9 Richard Lapchick et al., The 2015 Racial and Gender Report Card:
National Football League, The Inst. for Diversity and Ethics in Sport at

30
31
32

Id.

This information was provided by the NFLPA.

Alan Schwarz, Walt Bogdanich, and Jacqueline Williams, N.FL.’s
Flawed Concussion Research and Ties to Tobacco Industry, N.Y. Times,
Mar. 26, 2016, http://www.nytimes.com/2016/03/25/sports/football/
nfl-concussion-research-tobacco.html, archived at https://perma.cc/
NM4N-SW4Q. See also NFL response to New York Times’ concussion
research story, NFL.com (Mar. 24, 2016, 4:11 PM), http://www.nfl.com/
news/story/0ap3000000647389/article/nfl-response-to-new-york-times
-concussion-research-story, archived at https://perma.cc/Z3XE-8FQ6.

the Univ. of Cent. FI. (2015), available at http://www.tidesport.org/nfl 33 Applied Clinical Trials supra note 26.
-rgrc.html. 34
10 Marcella Alsan, Marianee Wanamaker, Tuskegee and the Health of Black 35 This information was provided by the NFLPA.
Men, Nat’l Bureau of Econ. Research (2016); Katrina Armstrong et al., 36 Letter from Larry Ferazani, NFL, to authors (July 18, 2016).

Racial/Ethnic Differences in Physician Distrust in the United States, 97

37 See45 C.FR. § 160.103 (defining the entities required to comply
11 In 2013, the only states not to have pr'oduced NFL players were 38 See Average NFL Career Length, Sharp Football Analysis, Apr. 30, 2014,
Vermont and North Dakota. NFL 2013: Breakdown of Total Players http://www.sharpfootballanalysis.com/blog/?p=2133, archived at
From Each State, SportingNews.com, September 18, 2013, http://www http://perma.cc/X8QV-77A3 (discussing disagreement between NFLPA
.sportingnews.com/nfl/story/2013-09-18/nfl-players-state-by-state and NFL and determining that the average drafted player plays about
-breakdown-california-florida-louisiana-texas-south-ca, archived at 5 years).
" '/‘;p:/ /perma.cc/CEMC-AIMQ. 39 See 2012 NFL Constitution and Bylaws, § 12.3(8).
» . . . 40 socalisteph, NFL PUP list, Injured Reserve, NFI List rules and the 2014
13 David R. Weir et al., National Football League Player Care Foundation San Francisco 49ers, Superbowl Nation Blog NinersNation.com (Jul. 18,
Study of Retired NFL_ Players, Inst. for Social Researc_h at Univ. of Mich. 2014, 5:30 AM), http://www.ninersnation.com/2014/7/18/5914295/nfl
(2009), http://ns.umich.edu/Releases/2009/Sep09/FinalReport.pdf, -pup-list-rules-injured-reserve-nfi-list-rules-49ers-2014, archived at
archived at http://perma.cc/6G5Q-LN2M. hitp://perma.cc/6TID-9LYM.
14 Id. The Michigan Study population only included players that had vested 41 NFL CBA, Art. 25, § 4.
rights under the NFL’s Retirement Plan, meaning the players gener- 42 NFL CBA‘ Art 25’ §1
ally had been on an NFL roster for at least three games in at least T
three seasons. 43  See Jim Baumbach, Life After Football, Newsday (Jan. 22, 2015),


http://deadspin.com/ty-detmer-says-koy-detmer-faked-an-injury-so-philly-cou-1657968918
http://deadspin.com/ty-detmer-says-koy-detmer-faked-an-injury-so-philly-cou-1657968918
http://perma.cc/8K2A-YCUD
http://www.profootballhof.com/history/stats/40_and_over_club.aspx#sthash.k0seVRUx.dpuf
http://www.profootballhof.com/history/stats/40_and_over_club.aspx#sthash.k0seVRUx.dpuf
http://perma.cc/S87S-KKKN
http://www.tidesport.org/nfl-rgrc.html
http://www.tidesport.org/nfl-rgrc.html
http://www.sportingnews.com/nfl/story/2013-09-18/nfl-players-state-by-state-breakdown-california-florida-louisiana-texas-south-ca
http://www.sportingnews.com/nfl/story/2013-09-18/nfl-players-state-by-state-breakdown-california-florida-louisiana-texas-south-ca
http://www.sportingnews.com/nfl/story/2013-09-18/nfl-players-state-by-state-breakdown-california-florida-louisiana-texas-south-ca
http://perma.cc/C8MC-A9MQ
http://ns.umich.edu/Releases/2009/Sep09/FinalReport.pdf
http://perma.cc/6G5Q-LN2M
http://www.sharpfootballanalysis.com/blog/?p=2133
http://perma.cc/KR58-R8DA
http://www.cnbc.com/id/101377457#
http://perma.cc/F5YN-FJE2
http://ftw.usatoday.com/2013/10/average-career-earnings-nfl-nba-mlb-nhl-mls
http://ftw.usatoday.com/2013/10/average-career-earnings-nfl-nba-mlb-nhl-mls
http://perma.cc/9DFP-WPQ2
http://www.appliedclinicaltrialsonline.com/injury-surveillance-nfl-update-quintiles-outcome
http://www.appliedclinicaltrialsonline.com/injury-surveillance-nfl-update-quintiles-outcome
http://perma.cc/5EEJ-TFA6
https://nflcommunications.com/Pages/Transcript---2016-Injury-Data-Results-Conference-Call.aspx
https://nflcommunications.com/Pages/Transcript---2016-Injury-Data-Results-Conference-Call.aspx
https://perma.cc/RKC6-352G
https://perma.cc/RKC6-352G
http://www.nytimes.com/2016/03/25/sports/football/nfl-concussion-research-tobacco.html
http://www.nytimes.com/2016/03/25/sports/football/nfl-concussion-research-tobacco.html
https://perma.cc/NM4N-SW4Q
https://perma.cc/NM4N-SW4Q
http://www.nfl.com/news/story/0ap3000000647389/article/nfl-response-to-new-york-times-concussion-research-story
http://www.nfl.com/news/story/0ap3000000647389/article/nfl-response-to-new-york-times-concussion-research-story
http://www.nfl.com/news/story/0ap3000000647389/article/nfl-response-to-new-york-times-concussion-research-story
https://perma.cc/Z3XE-8FQ6
http://www.sharpfootballanalysis.com/blog/?p=2133
http://perma.cc/X8QV-77A3
http://www.ninersnation.com/2014/7/18/5914295/nfl-pup-list-rules-injured-reserve-nfi-list-rules-49ers-2014
http://www.ninersnation.com/2014/7/18/5914295/nfl-pup-list-rules-injured-reserve-nfi-list-rules-49ers-2014
http://perma.cc/6T9D-9LYM

44

45

46

47

48

49

50

51

52
53

54

55
56
57
58
59

http://data.newsday.com/projects/sports/football/life-football/, archived
at http://perma.cc/77DP-LUUE.

Any Mental lliness (AMI) Among Adults, National Institute of Mental
Health, http://www.nimh.nih.gov/health/statistics/prevalence/any
-mental-illness-ami-among-adults.shtml (last visited Aug. 7, 2015),
archived at http://perma.cc/J28R-TNXB. The National Institutes of Men-
tal Health derived the data from the National Survey on Drug Use and
Health, which defines mental iliness as: “a mental, behavioral, or emo-
tional disorder (excluding developmental and substance use disorders);
diagnosable currently or within the past year; and, of sufficient duration
to meet diagnostic criteria within the 4th edition of the Diagnostic and
Statistical Manual of Mental Disorders (DSM-IV).” Id.

See also Jim Trotter, Depression Prevalent in Ex-players, ESPN (Feb. 25,
2015), http://espn.go.com/nfl/story/_/page/hotread150225/depression
-suicide-raise-issue-mental-health-former-nfl-players, archived at
http://perma.cc/K8BU-PGW6 (discussing depression among former

NFL players).

David R. Weir et al., National Football League Player Care Foundation
Study of Retired NFL Players, Inst. for Social Research at Univ. of Mich.
(2009), archived at http://perma.cc/6G5Q-LN2M.

Thomas L. Schwenk et al., Depression and Pain in Retired Professional
Football Players, 39 Med. & Sci. in Sports & Exercise 599 (2007).

See Marin Cogan, The Pursuit of ‘Radical Acceptance’: How Brandon
Marshall is Confronting the NFL's Mental Health Crisis Head-on, ESPN
(Jun. 25, 2014), http://espn.go.com/nfl/story/_/page/hotread140707/
chicago-bears-brandon-marshall-spreads-awareness-nfl-mental-health
-crisis-espn-magazine, archived at hitp://perma.cc/RA36-2UX7.

See In re Nat’l Football League Players’ Concussion Injury Litigation, 307
F.R.D. 351, 401 (E.D. Pa. 2015) (quoting the Declaration of Dr. Christo-
pher Giza) (Emphasis in the Court’s opinion); see also Zachary Y. Kerr

et al., Nine-year risk of depression diagnosis increases with increasing
self-reported concussions in retired professional football players, 40 Am.
J. Sports Med. 2206 (2012) (finding that professional football players
self-reporting concussions are at greater risk for having depressive
episodes later in life compared with those retired players self-reporting
no concussions).

Thomas W. Teasdale and Aase W. Engberg, Suicide after traumatic brain
injury: a population study, 74 J. of Neurology, Neurosurgery & Psychiatry
436 (2001).

See In re Nat’l Football League Players’ Concussion Injury Litigation, 307
F.R.D. 351, 400-01 (E.D. Pa. 2015) (explaining why mood and behavioral
disorders do not need to be included in settlement).

The NFL provided a copy of the 2016 Training Camp presentation.

See Player Programs and Benefits, NFLLifeLine.com, http://nfllifeline.org
/resources/programs-and-benefits/ (last visited Aug. 7, 2015), archived
at http://perma.cc/HJ7J-PSAW.

CBA, App. A, § 8. The clearest example of a potential violation of this
obligation is where a player is overweight. In 2010, journalists reported
that former NFL defensive lineman Albert Haynesworth showed up to
training camp with the Washington Redskins overweight and out of
shape and was not allowed to participate in practice. Joseph White,
Haynesworth Fails Physical Test Again, Pitt. Post-Gazette, Jul. 31, 2010,
available at 2010 WLNR 15233374; Michael David Smith, Shanahan

on Haynesworth: | don’t get along with lazy players, ProFoothallTalk
(October 31, 2013, 3:54 PM), http://profootballtalk.nbesports.com/2013
/10/31/shanahan-on-haynesworth-i-dont-get-along-with-lazy-players/,
archived at http://perma.cc/3X2M-HJTZ.

CBA, App.A, § 8.

CBA, Art. 42, § 1(a)(iii).

NFL Comments and Corrections (June 24, 2016).

Id.

CBA, Art. 45, § 8. Relatedly, a player must file for an Extended Injury
Protection benefit by January 31 following his former Club’s last regular
season game of the season following the season of injury. /d. Injury
Protection and Extended Injury Protection Benefits are described in more

60

61

62
63

64

65

66

67

68

69

70
71

72
73

Part 1 \ Chapter 1 \ Players 83.

detail in Chapter 8: NFL Clubs.
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Part 2 concerns the various medical professionals who provide healthcare to the players in assorted

contexts and circumstances: club doctors; athletic trainers; second opinion doctors; neutral doctors; and,

personal doctors. As the players’ bealthcare providers, these stakeholders’ actions are crucial components

of player health. Some of these stakeholders reside within the club, others within the League, and still

others operate outside those systems. But all must work closely with the player if player bealth is to be

protected and promoted to the greatest extent possible.

We acknowledge that there are healthcare profession-
als other than those discussed in this Part who work
with NFL players, including but not limited to physical
therapists, massage therapists, chiropractors, dentists,
nutritionists, and psychologists. Importantly, each of
these groups of professionals has their own set of legal
and ethical obligations governing their relationships
with players. While a healthcare professional from any
one of these groups might play an important role in a
player’s health, it is our understanding that their roles
are not so systematic and continuous to require in-depth
personalized discussion, i.e., they are typically not as
enmeshed within the culture of the NFL club to gener-
ate some of the concerns that are discussed in this Part.
Moreover, the obligations of and recommendations
toward these professionals are substantially covered by

other Chapters of this Report. To the extent any of these
healthcare professionals are employed or retained by the
Club, Chapter 2: Club Doctors and Chapter 3: Athletic
Trainers are of particular relevance. To the extent any of
these healthcare professionals are retained and consulted
with by players themselves, then Chapter 6: Personal
Doctors is relevant.

Finally, we remind the reader that while we have tried
to make the Chapters accessible for standalone read-
ing, certain background or relevant information may be
contained in other parts or chapters, specifically Part 1
discussing Players and Part 3 discussing the NFL and
NFLPA. Thus, we encourage the reader to review other
parts as needed for important context.



Chapter 2

Club Doctors

Club doctors are clearly an important stakeholder in player health.
They diagnose and treat players for a variety of ailments, while making
recommendations to players concerning those ailments. At the same
time, the doctor has obligations to the club, particularly to advise it
about the health status of players. While players and clubs often share
an interest in player health — both want players to be healthy so they
can play at peak performance — as we discuss in this chapter there
are several areas where their interests are in conflict. In these areas,
the intersection of the club doctors’ different obligations creates
significant legal and ethical quandaries that may threaten player
health. Most importantly, even if club doctors are providing the best
care they can to the players, the current structure of their relationship
with the club creates inherent problems in the treatment relationship.
It is this structural problem about which we are most concerned, as
discussed below.
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Before we begin our analysis, it is important to point out
that throughout this chapter we emphasize that the prac-
tice of club doctors is likely heterogeneous from club to
club at least to some extent. For example, some clubs may
be more actively engaged with club doctors, while others
may be more hands-off. Nevertheless, we were denied the
opportunity to interview club doctors as part of this Report
to gain a better understanding of their work. In Novem-
ber 2014, we notified the NFL that we intended to seek
interviews with club personnel, including general managers,
coaches, doctors, and athletic trainers. The NFL subse-
quently advised us that it was “unable to consent to the
interviews” on the grounds that “the information sought
could directly impact several lawsuits currently pending
against the league.” Without the consent of the NFL, we
did not believe that the interviews would be successful and
thus did not pursue the interviews at that time; instead,

we have provided these stakeholders the opportunity to
review draft chapters of the Report. We again requested to
interview club personnel in July 2016 but the NFL did not
respond to that request. The NFL was otherwise coopera-
tive. It reviewed the Report and facilitated its review by
club doctors and athletic trainers. The NFL also provided
information relevant to this Report, including copies of the
NFLs Medical Sponsorship Policy (discussed in Chapter 2:
Club Doctors) and other information about the relation-
ships between clubs and doctors.

In April 2016, we engaged the NFL Physicians Society
(NFLPS), the professional organization for club doctors,
about reviewing relevant portions of a draft of this Report
and related work. The NFLPS at that time questioned how
many club doctors we had interviewed in developing the
Report, apparently unaware of the NFLs prior response

to our planned interviews. We were surprised to find that
the NFL had not previously discussed the matter with the
NFLPS and immediately invited the NFLPS to have individ-
ual club doctors interviewed, an offer the NFLPS ultimately
declined. Instead, it chose to proceed with reviewing our
work and providing feedback in that manner.

Due to limitations on our access to club doctors we cannot
generate club-by-club accounts of current practices. The
result may mask a level of variation in current practice, a
limitation we acknowledge.

A Background

When it comes to ensuring the health of NFL players, much
of that responsibility falls on the doctors who provide them
medical care. The 2011 collective bargaining agreement
(CBA) recognizes this, including provisions that obligate
NFL clubs to retain certain kinds of doctors. We summarize
those provisions here:

e Club Physicians: Clubs must retain® a board certified
orthopedic surgeon and at least one physician board certified
in internal medicine, family medicine, or emergency medi-
cine. All physicians hired after execution of the 2011 CBA
must also have a Certificate of Added Qualification in Sports
Medicine. In addition, clubs are required to retain consul-
tants in the neurological, cardiovascular, nutritional, and,
neuropsychological fields.'

* Physicians at Games: “All home teams shall retain at least
one [Rapid Sequence Intubation] RSI physician who is board
certified in emergency medicine, anesthesia, pulmonary
medicine, or thoracic surgery, and who has documented
competence in RSI intubations in the past twelve months.
This physician shall be the neutral physician dedicated to
game-day medical intervention for on-field or locker room
catastrophic emergencies.”?

As discussed in more detail in Chapter 7: The NFL and
NFLPA, Section C: A History of the NFL’s and NFLPA’s
Approaches to Player Health, the 2011 CBA added many
new provisions concerning player health, including those
above. However, also as detailed in that section, the changes
to player health provisions in the CBA have largely been
incremental, with most changes occurring as part of each
CBA negotiation (others occur as part of side letter agree-
ments between CBA negotiations). While these changes have
gradually added more protections for player health, they
may have also resulted in a fragmented system of care.

Of note, the above provisions added to the 2011 CBA do
not require clubs to retain and have available neurologi-
cal doctors at the games. The absence of this requirement
is offset by the Concussion Protocol’s requirement that for
every game each club be assigned an Unaffiliated Neu-
rotrauma Consultant” to assist in the diagnosis of concus-
sions (see Appendix A).

Most (if not all) of the doctors retained by NFL clubs are
members of the NFLPS. Founded in 1966, the NFLPS’s
stated mission “is to provide excellence in the medical and
surgical care of the athletes in the National Football League

a The CBA does not define “retain” or otherwise dictate the requisite scope of involve-
ment by the various doctors.



and to provide direction and support for the athletic train-
ers in charge of the care for these athletes.”® Approximately
175 doctors work with the 32 NFL clubs,* an average of
5.5 per club. The NFLPS holds annual meetings at the NFL
Combine to discuss medical and scientific issues pertinent
to its membership.’

According to NFLPS, 22 of the 32 club’s head orthopedists
and 14 of the 32 club’s head “medicine” doctors are board
certified in sports medicine.® In addition, although the 2011
CBA requires club doctors to have a Certificate of Added
Qualification in Sports Medicine, currently only 11 of the
32 head club doctors have such a certificate. The remain-
ing club doctors were with clubs before the 2011 CBA and
were grandfathered in under the new policy.

Of the 32 clubs, only two directly employ any of their club
doctors while the other 30 teams enter into independent
contractor arrangements with the doctors.” The relevance
of this distinction will be discussed in further detail below.

In most of the contracts, the club doctor reports to the
club’s general manager, who would have the authority to
terminate the doctor.® The NFL does not have any policies

Part 2 \ Chapter 2 \ Club Doctors 91.

that pertain to supervisory control of medical personnel by
coaches or club personnel.” According to the NFL, there
are no clubs in which the club doctor is supervised by the
head coach.!® Without being able to independently verify
the NFLs claim, we nonetheless point out that there is no
explicit prohibition against a coach having supervisory
authority over a club doctor.

The quality of medical care provided by club doctors is
obviously an important consideration in this work. For
approximately the past 25 years, there has been a practice
that has occasionally caused some to call into question
the quality of healthcare being provided to players: the
practice of doctors or healthcare organizations sponsoring
NFL clubs or otherwise paying for the right to be the club’s
healthcare provider(s). Such arrangements raise concerns
that clubs are retaining the doctors who provide the clubs
the most money as opposed to the doctors who are most
qualified and likely to provide to highest level of care.

The NFLs League Policy on Club Medical Services Agree-
ments and Sponsorships (Medical Sponsorship Policy),
discussed next, governs these types of arrangements and the
relationship between NFL clubs and club doctors.

Figure 2-A: The Current Structure of Club Medical Staff
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1) THE NFL'S MEDICAL
SPONSORSHIP POLICY

The NFL first instituted the Medical Sponsorship Policy in
2004."! It prohibited clubs from entering into agreements
“under which hospitals, medical facilities or physician
groups were designated as club sponsors® and obtained the
right to provide various types of medical care to the club’s
players and other employees.”'? Although acknowledging
that such arrangements had “economic” benefits to the
clubs, NFL Commissioner Paul Tagliabue determined it
was best to prohibit them in light of “questions raised by
players and the NFLPA,” “criticism in both the lay and
medical communities,” and reference to them by “plaintiffs’
attorneys in medical malpractice cases.”'3 Additionally,
Commissioner Tagliabue noted that such arrangements had
resulted in an increase in players obtaining second opinions,
“which, because they are paid for by the clubs, erodes the
economic benefit to the sponsorship agreements.”
Although the Medical Sponsorship Policy was not put

into place until 2004, according to former Los Angeles
Raiders Club doctor Rob Huizenga, doctors began paying
$1 million or more for the right to be a club’s doctor in
the late 1980s."> Huizenga noted that the doctors “could
use their esteemed position as team doctor to get almost
unlimited referrals[.]” !¢ Furthermore, according to former
Seattle Seahawks Club doctor Pierce Scranton, when the
Houston Oilers moved to Tennessee and were renamed the
Titans in 1997, the Titans and Baptist Memorial Hospital
entered into an agreement of unknown duration whereby
the hospital paid the Titans a total of $45 million for the
right to be the official healthcare provider of the Titans.'”
Scranton also suggested that the agreement caused the
Titans to encourage players to have all of their surgeries
performed at Baptist Memorial Hospital. Finally, a 2004
New York Times article claimed that approximately half of
the teams in the Big Four sports leagues (NFL, MLB, NBA
and NHL) had entered into medical sponsorship agree-
ments, with some healthcare providers paying as much as
$1.5 million annually.'

The 2004 Medical Sponsorship Policy explicitly permit-
ted clubs to continue to enter into sponsorship agreements
with healthcare providers, provided the agreements did not
involve the healthcare provider delivering medical services
to the club." For example, a hospital could enter into an
agreement with the club to advertise itself as the “Official
Hospital of [club]” provided that very same agreement did

b The 2004 Medical Sponsorship Policy did not define “sponsors.”

¢ Pierce E. Scranton, Jr., Playing Hurt: Treating and Evaluating the Warriors of the NFL
154 (2001) (“Does any Titans player wonder why he is so strongly encouraged to
get his operation at Baptist?”).

not also call for the hospital to provide medical services to
the club. The hospital could have, however, entered into a
separate agreement to provide medical services to the club
wholly apart from the sponsorship agreement. Last, under
the 2004 Medical Sponsorship Policy, clubs were required
to submit a copy of any proposed sponsorship agree-
ment with a healthcare provider to the NFL for approval
before execution.?

The Medical Sponsorship Policy was amended in 2012 in
two principal ways: (1) clubs were prohibited from enter-
ing into medical services agreements whereby a particu-

lar healthcare provider became the exclusive provider of
medical services to the club; and, (2) clubs were required to
contract directly with the club’s internist, orthopedist, and
head physician, i.e., clubs were prohibited from entering
into agreements with entities (e.g., hospitals) for the provi-
sion of these medical services.?!

According to the 2012 Medical Sponsorship Policy, the
NFL undertook the amendments after reviewing “relevant
policies promulgated by professional associations (e.g.,
American Orthopaedic Society for Sports Medicine) or
that exist in other professional sports, or that have been
recommended by experts in medical ethics and conflict

of interest.”??

The Medical Sponsorship Policy was amended again in
2014.23 The 2014 amendments included: (1) a prohibition
on agreements whereby the club doctor reports to a medi-
cal services provider (MSP) (defined below) rather than
the club; (2) a prohibition on agreements whereby an MSP
reserves the right to select the doctors mandated by the
CBA; and, (3) a requirement that each club have a senior
executive annually execute a Certification of Compliance
with the Medical Sponsorship Policy.?*

The 2014 Medical Sponsorship Policy also defined
“Sponsorship Agreements” as “agreements with MSPs
involving the sale or license by the club of commercial
assets such as naming rights, stadium signage, advertising
inventory within club-controlled media, promotional
inventory (e.g., day-of-game promotions), hospitality,
and rights to use club trademarks for marketing and
promotional purposes.” According to the Policy, MSPs
include “hospitals, universities, medical practice groups,
rehabilitation facilities, laboratories, imaging centers

and other entities that provide medical care and related
services.” Although doctors are not specifically included in
the definition of MSPs, the NFL includes doctors as MSPs
for purposes of the Policy.”



At its core, the Medical Sponsorship Policy permits clubs

to enter into a Sponsorship Agreement with an MSP, but
prohibits such agreements that also include the provision
of medical services. Stated another way, “[n]o Club may
enter into a contract for the provision of medical services to
its players that is interdependent with, or in any way tied
to a Sponsorship Agreement with a [MSP].” The Medical
Sponsorship Policy does not define “interdependent” and
instead the NFL reviews the arrangements to ensure there is
no interdependence.?

The Policy also explicitly declares that clubs are permit-
ted to enter into agreements with MSPs whereby the MSP
obtains the right to advertise itself as an “official” or

» «

“proud” “sponsor,” “partner,” or “provider.”?” A review of
club websites and media guides shows that at least 25 clubs
currently have some type of “official” healthcare sponsor

or partner.

Additionally, based on our plain text reading of the Medical
Sponsorship Policy, it does not prohibit MSPs from paying
for the right to provide medical services to players and also
does not limit an MSP’s ability to bargain for the right to
provide healthcare to a club by offering discounted or free
services. In reviewing a draft of this chapter, the NFLPS
stated that no MSP currently pays for the right to provide
medical services to players. Additionally, the NFL stated
that the Medical Sponsorship Policy does prohibit MSPs
from paying for the right to provide medical services and
from offering discounted or free services. We disagree with
the NFLs reading. While the NFL may enforce the Medi-
cal Sponsorship Policy in such a way, we disagree that the
plain text of the Policy prohibits such arrangements. In any
event, it appears that the NFL agrees with us that the Policy
should prohibit any club doctor from paying for the right
to pay for the right to provide healthcare to players. If the
Policy is intended to prohibit club doctors from paying for
the right to provide medical services to players, the text of
the Policy should be clarified.

Importantly, even in situations where an MSP enters into an
agreement to provide medical services to a club but has not
entered into a sponsorship agreement of any kind, the MSP
can benefit from the association. The MSP could still iden-
tify itself as a healthcare provider for the club on its website
and in advertisements, within the bounds of relevant intel-
lectual property, professional advertising, and consumer
protection laws and regulations. In other words, the MSP
likely could not use the club’s logo without permission or
try to make it appear that the club was actively endors-

ing the MSP’s services. In 2004, the marketing director of
Methodist Hospital explained the value of the hospital’s
association with the Houston Texans:
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We track phone calls coming in from new

patients . . .. The No. 1 driver of our calls is the
association with our local teams. People say they
heard that Methodist is where the players go, so it
must be the best. It’s not a coincidence that we are
the best, but there isn’t a better way to convince
them. That’s a win-win situation.’®

Finally, it is worth noting that institutional MSPs can be a
party to the doctor’s contract with the club to the extent
that such an arrangement is necessary for medical malprac-
tice insurance or for practice privileges. In such situations,
the contract must include a provision confirming the club’s
right to retain the doctor regardless of that doctor’s rela-
tionship with the institution.

When asked for its position on medical sponsorship in the
NFL, the NFLPA stated only that it “insisted upon changes
that minimized conflicts of interest resulting in changes

to the NF’s Medical Sponsorship Policy in 2014/15.”

The NFLPA declined to provide further detail on the
negotiations or what specific changes it insisted upon,
indicating that the discussions were confidential and that
the Medical Sponsorship Policy is unilaterally promulgated
by the NFL. The NFLPA indicated that its “sole objective”
regarding the Medical Sponsorship Policy “is to reduce
conflicts of interest and to ensure the best care possible for
its members.” Nevertheless, the NFLPA did not indicate
that it is opposed to medical sponsorship agreements. In
addition, we recognize the medical sponsorship agreements
provide clubs, and thus the players, with a lucrative source
of revenue.

Below are examples of relationships between MSPs, includ-
ing doctors, and clubs with a discussion of whether these
relationships would be prohibited or permitted by the 2014
Medical Sponsorship Policy. However, it is important to
keep in mind that the 2014 Medical Sponsorship Policy is
complex and, at times, unclear. Additionally, the document
is not collectively bargained and there is no generally avail-
able guidance. Thus, what follows is our best interpretation
of the Policy as written.

In reviewing a draft of this Report, the NFL stated that it
“disagree[d] entirely with the conclusions reached in Table
2-B,”?° without explaining why it reads the plain text of
the Policy so differently than we do. The fact that two

sets of trained attorneys (those who authored this Report
and those at the NFL) interpret the Policy differently
demonstrates that it should be clarified. Ideally, the NFL
will make the Policy public to allow for further discussion
and review.
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Table 2-A:

Arrangements Prohibited by Medical Sponsorship Policy

Description Explanation

Agreement with MSP to provide medical services to
club on an exclusive basis.

Policy prohibits agreements with MSPs for the
exclusive provision of medical services, thus enabling
clubs and players to seek necessary medical care
elsewhere.

Agreement allowing institutional MSP to select the
doctors mandated by the CBA to provide care to the
club’s players.

Policy prohibits agreements that permit MSP to select
CBA-mandated doctors; these doctors must be
selected by the club.

Agreement with MSP to provide medical services to
club on a non-exclusive basis alongside the right to
post advertisements in the club’s stadium using club
trademarks.

Each of these agreements would be permitted on its
own, but not jointly; Policy prohibits medical services
agreements that are interdependent with Sponsorship
Agreements with MSPs.

Agreement with MSP to provide medical services to
club on a non-exclusive basis alongside haming rights
to the club’s practice facility.

Each of these agreements would be permitted on its
own, but not jointly; Policy prohibits medical services
agreements that are interdependent with Sponsorship
Agreements with MSPs.

Agreement with doctor to provide medical services to
club on a non-exclusive basis alongside agreement for
his or her institutional MSP to post advertisements in
the club’s stadium using club trademarks.

Each of these agreements would be permitted on its
own, but not jointly; Policy prohibits medical services
agreements that are interdependent with Sponsorship
Agreements with MSPs.

Agreement with doctor to provide medical services to
club on a non-exclusive basis but doctor reports to
institutional MSP concerning care provided to players.

Policy requires doctors to report directly to the club.

As these charts demonstrate, while the NFL has made prog-
ress in regulating the payment to and from club doctors

for sponsorship, on a plain reading of the Policy, there are
still a number of ethically fraught arrangements the current
Policy appears to leave in place.d

Despite its gaps, the NFL’s Medical Sponsorship Policy
appears to be the most robust and protective of player
health in professional sports. Major League Baseball’s
(MLB) medical sponsorship policy prohibits sponsorship
arrangements between clubs and medical providers that
included “the right of the [sponsor] to be the medical
service provider for the Club’s players and employees.”
Nevertheless, MLB has approved sponsorship arrangements
with medical providers where “the Club has had a pre-
existing relationship with the hospital or doctors prior to
the sponsorship, and the terms of the health care agreement
were unaffected by the sponsorship.”3° The National
Basketball Association (NBA) only prohibits sponsorship

d Inreviewing this Report, the National Athletic Trainers Association stated that
“[p]hysician practices paying clubs to serve as team physicians may result in
significant conflicts of interest (COI) in the care of the NFL athlete. Health care
should be based on best practices.”

arrangements where the selection of healthcare providers
is “based primarily on a sponsorship relationship.”3!

Thus, the NBA does not prohibit agreements whereby a
healthcare provider pays for the right to be the club doctor
and to be a sponsor of the club, provided the sponsorship
is not the primary reason for the relationship. The National
Hockey League and Major League Soccer refused to
provide information to us concerning a possible medical

sponsorship policy.

How the leagues compare on this and other important
player health issues is the subject of our forthcoming
Report, Comparing the Health-Related Policies and
Practices of the NFL to Other Professional Sports Leagues.




Table 2-B:
Arrangements Permitted by Medical Sponsorship Policy

Description

Agreement with MSP to pay the
club to provide medical services to
club on a non-exclusive basis.

Explanation

Policy does not prohibit MSPs
from paying for the right to provide
medical services.
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Potential Concerns with
Practices Still Permitted

Club might choose MSP that is
willing to pay the most rather than
the best MSP.

Agreement with MSP to provide
medical services to club on a
non-exclusive basis, whereby MSP
has agreed to no compensation

or compensation at rates below
the MSP’s standard rate and
market rates.

Policy does not prohibit MSPs
from discounting the costs of their
services for the right to provide
medical services.

Club might choose MSP willing to
charge lowest rates rather than the
best MSP.

Agreement with MSP to provide
medical services to club on a
non-exclusive basis and MSP has
the right to call itself the “official”
doctor or healthcare provider of
the club.

Policy expressly permits
agreements that permit MSPs to
call themselves the “official” doctor
or healthcare provider.

MSP will attach monetary value
to “official designation,” and alter
payment structure as a result,
leading to clubs choosing MSPs
based on reduced rates rather
than skills.

Agreement with MSP to provide
medical services to club on a non-
exclusive basis and a separate
agreement to post advertisements
in the club’s stadium using

club trademarks.

Policy permits MSPs and clubs

to enter into medical services and
Sponsorship Agreements so long
as they are not “interdependent.”

Whether the two agreements are
“interdependent” is difficult to
enforce. Implied agreements and
long-standing practices could
result in clubs choosing MSPs
based on Sponsorship Agreements
rather than skills.

Agreement with MSP to pay the
club for the right to call itself the
“official” healthcare provider of the
club and to post advertisements

in the club’s stadium using club
trademarks but does not actually
provide any medical services to
the club.®

Policy expressly permits
Sponsorship Agreements

with MSPs “so long as these
agreements do not involve the
provision of medical service
to players.”

Does not directly affect player
health but raises concerns about
whether the general public

will falsely rely on the MSP’s
declaration that it is the “official”
healthcare provider.

At the outset it is important to restate and clarify the obvi-
ous. Club doctors provide care to players while also having
some type of contractual or employment relationship with,

B ' Introduction to Current Legal

Obligations and Ethical Codes

to return to play; (3) helping clubs determine when players
are ready to return to play; (4) examining players the
club is considering employing, e.g., at the NFL Combine or

as part of free agency; and, (5) helping clubs to determine

and thus obligations to, the club. Indeed, club doctors’
principal responsibilities are: (1) providing healthcare to the
players; (2) helping players determine when they are ready

€

While some might find this practice to be misleading, raising other potential legal
issues, those issues are not pertinent to player health and thus we do not address

them here.

whether a player’s contract should be terminated because of
the player’s physical condition, e.g., whether an injury will
prevent the player from playing.3?
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Figure 2-B: The Current Responsibilities of Club Doctors

The first two responsibilities we will refer to as “Services
to Player” and the last three responsibilities we will refer
to as “Services to Club.” The Services to Player scenario is
one in which the club doctor is treating and advising the
player, including taking into consideration the player’s ath-
letic goals, whereas the Services to Club scenario is one in
which the doctor is exclusively advising the club. As will be
discussed in detail below, in theory, club doctors’ legal and
ethical obligations vary depending on the two situations.
Nevertheless, the club doctor’s two roles are not separated
in practice, potentially resulting in tension in the player
healthcare system. On the one hand, club doctors engage in
a doctor-patient relationship with the player, providing the
player care and advice that is in the player’s best interests.
On the other hand, clubs engage doctors because medical
information about and assessment of players is necessary
to clubs’ decisions related to a player’s ability to perform at
a sufficiently high level in the short- and long-term. These
dual roles for club doctors may sometimes conflict because
players and clubs often have conflicting interests, but club
doctors are called to serve two parties.

Although it is common to use the word “patient” to
describe the player in both of these situations, there are
important differences between the Services to Player versus
Services to Club setting. The essence of the doctor-patient
relationship is the undertaking by a physician to diagnose

Providing healthcare to the players.

Helping players determine when they are ready to return to play.

Helping clubs determine when players are ready to return to play.

Examining players the club is considering employing, e.g., at the
NFL Combine or as part of free agency.

Helping clubs to determine whether a player’s contract should be
terminated because of the player’s physical condition, e.g., whether an
injury will prevent the player from playing.

and/or treat the person being diagnosed or treated with
reasonable professional skill.3* Thus, the doctor-patient
relationship is established when the physician undertakes to
diagnose, treat, or advise the patient as to a course of treat-
ment.>* Generally, this is established by mutual consent and
can be based on an express or implied contract.’> However,
in the Services to Club situation, there is a limited doctor-
patient relationship (or none at all), which will explain the
different legal and ethical obligations.

In reviewing a draft of this Report, the NFL repeatedly
analogized the NFL player healthcare model to other
industries where employers provide healthcare for their
employees. Indeed, doctors provide care to employees in a
variety of occupational settings, such as in the military, law
enforcement, and factories and other industrial settings.3¢
However, the fact that these doctors, like NFL club doctors,
may be placed in a position of structural conflict, whereby
the doctor can be conflicted between doing what is best

for the employee and what is best for the employer, is not
helpful. While our review of the legal and ethical literature
on occupational medicine did not reveal a one size fits all
resolution to this problem,’” our recommendations in this
chapter focus on the conflict of interest embedded in the
NFL healthcare structure. The fact that these structural
conflicts exist elsewhere is not a defense to a problematic
structure in the NFL.



Below, we discuss the sources of current legal obligations
and current ethical codes and then apply those obligations
and codes to both the Services to Player and Services to
Club settings. Finally, we conclude this section by discuss-
ing some additional ethical considerations.

1) SOURCES OF CURRENT
LEGAL OBLIGATIONS'

Club doctors’ legal obligations derive from three sources:
(1) common law; (2) statutes and regulations; and,
(3) contracts.

Common law® and statutory obligations are generally
determined by state courts (through case law) and legisla-
tures, respectively. Each state generally has a statute setting
forth the minimum requirements and qualifications to be

a licensed doctor. In addition, the states generally have
statutes setting forth both generalized and, at times, more
specific, treatment prohibitions and obligations.® The state
statutes then empower a board or office to implement and
enforce the statutes,*’ such as New York’s Office of Profes-
sional Medical Conduct and The Medical Board of Cali-
fornia. These medical boards consist largely of healthcare
professionals and, for this reason, the medical field is gener-
ally considered to be self-regulated.*! The medical boards
have the authority to investigate professional misconduct
by physicians and to issue appropriate discipline, which is
subject to review by the courts.*? In determining whether
professional misconduct occurred, the medical boards often
consult relevant statutes and regulations, as well as codes of
medical ethics.

Club doctors’ contractual obligations consist of two types:
(1) those obligations mandated by the CBA; and, (2) those
obligations mandated by the doctor’s professional agree-
ment with the club. Doctors’ contractual agreements are
private and not readily available; thus this chapter focuses
primarily on the CBA-mandated obligations. Section D:
Current Practices provides more information on the types
of contractual arrangements clubs have with their doctors.

2) SOURCES OF CURRENT
ETHICAL CODES

There are a wide variety of ethical codes relevant to club
doctors, the most prominent of which is the American
Medical Association (AMA) Code of Medical Ethics (AMA
Code).* The AMA is a voluntary organization for doctors

f  The legal obligations described herein are not an exhaustive list but are those we
believe are most relevant to player health.

g Common law refers to “[t]he body of law derived from judicial decisions, rather than
from statutes or constitutions.” Black’s Law Dictionary (9th ed. 2009).
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with a mission “[t]o promote the art and science of medi-
cine and the betterment of public health.”* As a voluntary
organization not all doctors are members of the AMA but
the AMA Code nonetheless is still very influential.” The
legal significance of the AMA Code is discussed in Section
G: Enforcement.

In addition, NFL clubs retain in some form a wide range of
doctors, including but not limited to orthopedists, internists,
family medicine specialists, emergency medicine special-

ists, neurologists, neurosurgeons, cardiologists, and psy-
chologists.* Each of these specialties generally has its own
professional societies and organizations that might also have
ethical codes or practice guidelines relevant to the specialty
and thus also to NFL players. In particular, in 2013, the
American Academy of Neurology issued guidelines for the
evaluation and management of concussions in sports.*®
Similarly, there are also codes of ethics specific to doctors
working in occupational settings. For example, the Ameri-
can College of Occupational and Environmental Medicine
(ACOEM) has a Code of Ethics*” as does the International
Commission on Occupational Health.*® These documents
provide important direction on appropriate and best prac-
tices. Despite this diversity, nearly all doctors are subject to
the AMA Code or a variation thereof. Thus, we only discuss
those societies’ ethical regulations that exceed or otherwise
supplement the requirements of the AMA Code.!

Finally, doctors working in the sports medicine field have
codified their own ethics rules. The leading international
sports medicine organization is the Féderation Interna-
tionale de Médicine du Sport (FIMS), founded in 1928

in conjunction with the growth of the modern Olympic
Games.* FIMS is an international organization comprised
of national sports medicine associations across five con-
tinents that seeks to maximize athlete health and perfor-
mance.’® The American College of Sports Medicine is the
American member of FIMS.’' FIMS publishes a five-page
Code of Ethics that is sports-specific and thus is relevant to
this Report in its entirety.’? Similar principles are espoused

h  The AMA Code was most recently amended in June 2016 and was still in the
process of being edited as of the date of publication. Nevertheless, no substantive
changes are expected and we believed it was important to use the most recent
version of the AMA Code.

i The other professional organizations whose codes of ethics we examined are the
American College of Sports Medicine, American Academy of Family Physicians,
American Academy of Orthopaedic Surgeons, American Association of Orthopaedic
Surgeons, American Medical Society for Sports Medicine, American Orthopaedic
Society for Sports Medicine, American Academy of Physical Medicine and Reha-
bilitation, American Osteopathic Society, American College of Physicians, American
Board of Internal Medicine, American College of Physicians, American Society of
Internal Medicine, American College of Emergency Physicians, American Academy
of Emergency Medicine, American Association of Neurological Surgeons, American
College of Cardiology, American College of Radiology, Radiological Society of North
America, Academy for Sports Dentistry, American Dental Association, American So-
ciety of Anesthesiologists, National Association of Emergency Medical Technicians,
and National Association of EMS Physicians.
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in the Team Physician Consensus Statement published
collectively by the American College of Sports Medicine,
American Academy of Family Physicians, American Acad-
emy of Orthopaedic Surgeons, American Medical Society
for Sports Medicine, American Orthopaedic Society for
Sports Medicine, and the American Osteopathic Academy
of Sports Medicine.>

The NFLPS confirmed during its review of a draft of this
chapter that it does not have a Code of Ethics.)

It is important to point out that, at times, some of the
existing ethical codes relevant to club doctors contain
statements that appear internally inconsistent, in conflict
with relevant laws, or incongruent with modern practices
and realities. In particular, the codes are sometimes unclear
about whether a player’s long-term health should always
be the absolute priority, as well as how player medical

information should be handled. These issues will be pointed

out along the way, but they do not necessarily demand
criticism or revision in every instance. Indeed, legitimate
and important ethical principles often come into conflict
with one another as applied to particular scenarios, and
the work is in determining the appropriate balance when
principles must be applied to the facts at hand. The prin-
ciples governing this Report are a perfect example, as the
principle of Health Primacy may sometimes conflict with
the principle of Empowered Autonomy, but both principles
are essential to ethical analysis. Ultimately, the ethical codes
applicable to club doctors should be as consistent and
realistic as possible, avoid ambiguity where feasible, and be
more than merely aspirational. Achieving that standard, of
course, does not mean they will never contain any internal
conflicts, but such conflicts should be minimized and where
they persist they should be purposive.

C Current Legal Obligations and
Ethical Codes When Providing

Services to Player

As discussed above, club doctors’ legal and ethical obli-
gations generally differ depending on whether they are
providing services to the player or to the club. Below, we
discuss the Services to Player scenario, and later we discuss
the realities of this distinction between possible roles.

In the following sections, we will discuss a club doctor’s
obligations concerning (1) medical care, (2) disclosure and
autonomy, (3) confidentiality, and (4) conflicts of interest
when the club doctor is providing Services to Player.

j By contrast, the Professional Football Athletic Trainers Society (PFATS), the profes-
sional organization for NFL club athletic trainers, does have a Code of Ethics.

1) MEDICAL CARE
a) Current Legal Obligations

The topic of the legal liability and obligations of doctors is
vast and would require book length treatment in its own
right to be exhaustive. In what follows we highlight the
main elements of this regulatory and liability structure.

Under common law, doctors have an obligation to provide
medical care within an acceptable standard of care in the
medical community or be subject to a medical malpractice
claim.’* Generally, the elements of a medical malpractice
claim are: (1) a duty owed by the doctor to the plaintiff to
abide by the prevailing standard of care; (2) a breach of
that standard of care by the doctor; and, (3) the breach was
the proximate cause of the plaintiff’s injury.’ The first ele-
ment, the duty to provide care, is generally established by a
physician-patient relationship but such a relationship is not
necessarily a requirement for a medical malpractice action,
as will be discussed in more detail below.>

Many states require a doctor with the same board certifica-
tion or similar expertise as the doctor against whom the
claim is brought to opine as to the appropriate standard of
care.’” Thus, in the event a club doctor were sued for medi-
cal malpractice, the claim likely could not proceed without
a similarly qualified doctor—whether it be an orthopedist,
neurologist or a doctor specializing in sports medicine—
opining that the club doctor deviated from the applicable
standard of care in the particular treatment provided (or
not provided). Appendix H includes summaries of all of the
medical malpractice cases against club doctors revealed by
our research.

By virtue of the self-regulatory system, doctors’ statutory
obligations concerning medical care are effectively the same
as their common law obligations: not to commit profes-
sional misconduct as judged by the state medical board.

The CBA also speaks to its conception of the club doctor’s
standard of care:

[E]ach Club physician’s primary duty in providing
medical care shall be not to the Club but instead to
the player-patient. This duty shall include tradi-
tional physician/patient confidentiality require-
ments. In addition, all Club physicians and medical
personnel shall comply with all federal, state, and
local requirements, including all ethical rules and
standards established by any applicable govern-
ment and/or other authority that regulates or
governs the medical profession in the Club’s city.*®
(Emphasis added.)



This CBA provision is susceptible to multiple interpreta-
tions. On a generous reading (i.e., one that does not give
the italicized language any special emphasis), club doc-
tors’ primary duty is to the player at all times. On a less
generous reading, the CBA provision demands a primary
duty to the player-patient only in situations where the club
doctor is “providing medical care,” and thus is inapplicable
when the club doctor is rendering services to the club.
Importantly, however, the way club doctors are currently
situated within the club precludes the two roles from
being truly separated, and thereby precludes club doctors
from having their exclusive duty be to the players. This is
because at the same time that the club doctor is providing
care to the player, he is simultaneously performing duties
for the club by judging the player’s ability to play and help
the club win.

Thus, the club doctor is required by the CBA to provide
medical care that puts the player-patient’s interests above
the club’s (in the event these interests conflict), which is as
it should be. However, in most instances, and as seemingly
recognized by the CBA, it is impossible under the current
structure for the club doctor to always have a primary duty
to the player-patient over the club, because sometimes the
club doctor is not providing care, but rather is advising the
club on business decisions, i.e., fitness-for-play determina-
tions. In other words, the club doctor cannot always hold
the player’s interests as paramount and at the same time
abide by his or her obligations to the club. Indeed, a club
doctor could provide impeccable player-driven medical care
(treating the player-patient as primary in accord with the
CBA), while simultaneously hurting a player’s interests by
advising the Club that the player’s injury will negatively
impact his ability to help the Club. Thus, under any reading
of the CBA provision, players lack a doctor who is con-
cerned with their best interests at all times.

Relatedly, the CBA provision also seems to require that
the care relationship between players and club doctors

be afforded “traditional” confidentiality protections.
However, clubs request or require players to execute
collectively bargained waivers, effectively waiving this
requirement, and players we interviewed indicated that no
player refuses to sign the waiver.X A copy of this waiver is
included as Appendix L. The circumstances under which
these waivers are executed is an area worthy of additional
attention. For example, questions might be raised as to

k  Current Player 5: “[O]ur first day back in camp, we sign a ton of stuff. | believe one
of them is medical release form that allows our team doctors to discuss medical
conditions with team officials . . . . I've seen some guys question some of the docu-
ments we have to sign but when you're given a stack of papers and it’s you sign this
and you play football or you don’t sign it and you don’t, everybody signs it. | don’t
know anybody who hasn’t.”
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whether the players are providing meaningful and voluntary
informed consent in their execution. Players are being
compelled to waive certain legal rights concerning their
health without meaningful options. There is no doubt that
players execute the waivers because they fear that if they
do not, they will lose their job. Indeed, the waivers (which
are collectively bargained between the NFL and NFLPA)*®
permit the athletic trainer and club doctors to disclose the
player’s medical information to club employees, such as
coaches and the general manager. Thus, it is unclear what
work this CBA language is doing. Of course, given this
communication, it is inevitable that players will be less than
forthcoming about their medical needs, lest it negatively
affect their career prospects.

The club doctor cannot always hold
the player’s interests as paramount
and at the same time abide by his or
her obligations to the club.

In reviewing a draft of this Report, the NFL rejected our
claim that the CBA provision “requires the traditional
patient-physician confidentiality requirements of a private

?60 even though the provision in question specifi-

system,
cally says club doctors have a duty to provide “traditional
physician/patient confidentiality requirements.” The CBA
provision does not qualify the club doctor’s duty in the
context of the employer-employee relationship. The NFL

should abide by its obligations under the CBA.

The American Psychological Association’s Specialty Guide-
lines for Forensic Psychology provide a useful analogy.
These guidelines acknowledge that a situation in which a
psychologist is providing both treatment and evaluative
services “may impair objectivity and/or cause exploitation
or other harm.” Consequently, the psychologists in such

a situation “are encouraged to disclose the potential risk
and make reasonable efforts to refer the request to another
qualified provider.”*!

Finally, the NHL CBA contains a standard of care provi-
sion similar, but potentially superior, to the NFLs:
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The primary professional duty of all individual
health care professionals, such as team physi-
cians, certified athletic trainers/therapists (“ATs”),
physical therapists, chiropractors, dentists and
neuropsychologists, shall be to the Player-patient
regardless of the fact that he/she or his/her hos-
pital, clinic, or medical group is retained by such
Club to diagnose and treat Players. In addition, all
team physicians who are examining and evaluating
a Player pursuant to the Pre-Participation Medical
Evaluation (either pre-season and/or in-season),
the annual exit examination, or who are mak-

ing a determination regarding a Player’s fitness or
unfitness to play during the season or otherwise,
shall be obligated to perform complete and objec-
tive examinations and evaluations and shall do so
on behalf of the Club, subject to all professional
and legal obligations vis-a-vis the Player-patient.®
(Emphasis added.)

While the NFL’s standard of care fails to account for the
club doctor’s obligations to the club—namely to perform
fitness-for-play evaluations—the NHLs provision seem-
ingly resolves this concern in part, by requiring without
limitation to the circumstances of providing medical care
that the club doctor be subject to his or her obligations to
the player “regardless of the fact that he/she . . . is retained
by such Club[.]” Nevertheless, we have concerns about
this approach, for reasons discussed in detail in Section H:
Recommendations Concerning Club Doctors.

Finally, it is important to clarify how it is that the NFL
CBA’s standard of care provision might impose legal obliga-
tions on the club doctor. For reasons discussed in Section
G: Enforcement of Legal and Ethical Obligations, play-

ers would have difficulty enforcing this provision against
club doctors directly. Club doctors are not a party to the
CBA and thus this provision generally cannot be enforced
against them. Instead, clubs, as signatories to the CBA, are
the party against whom CBA violations can be enforced.
Nevertheless, club doctors are effectively bound by the CBA
provision. The NFL and NFLPA, through the CBA, have
legislated the required standard of care for club doctors.

If a club doctor violated this standard of care, the NFLPA
could challenge the club doctor’s ability to remain in the
position via certain CBA procedures discussed in Section G.
In addition, it is possible that the club doctor’s agreement
with the club obligates the doctor to comply with all NFL
policies and procedures, including the CBA. Thus, if a club
doctor did not follow the CBA, he or she might be in viola-
tion of his or her agreement with the club.

b ) Current Ethical Codes

The AMA Code’s first principle is that “[a] physician shall
be dedicated to providing competent medical care, with
compassion and respect for human dignity and rights.”®3
Similarly, the AMA Code’s eighth principle declares that
“physicians shall, while caring for a patient, regard respon-
sibility to that patient as paramount.”® Note that this mir-
rors the CBA language described above, but in the context
of the AMA Code, it is important to recognize that many
doctors do not have such stark dual obligations as club
doctors. Additionally, Opinion 1.1.6 - Quality, prescribes
that “physicians individually and collectively share the
obligation to ensure that the care patients receive is safe,
effective, patient centered, timely, efficient and equitable.”
This obligation requires doctors, among other things, with:

(a) Keeping current with best care practices and maintaining
professional competence.

(b) Holding themselves accountable to patients, families, and
fellow health care professionals for communicating effec-
tively and coordinating care appropriately.

(c) Monitoring the quality of care they deliver as individual
practitioners— e.g., through personal case review and
critical self-reflection, peer review, and use of other quality
improvement tools.

(d) Demonstrating a commitment to develop, implement, and
disseminate appropriate, well-defined quality and perfor-
mance improvement measures in their daily practice.

(e) Participating in educational, certification, and quality
improvement activities that are well designed and consis-
tent with the core values of the medical profession.®

Moreover, Opinion 1.1.1-Patient-Physician Relationship,
dictates:

The relationship between patient and physician is
based on trust and gives rise to physicians’ ethical
obligations to place patients’ welfare above the phy-
sician’s own self-interest and above obligations to
others, to [use] sound medical judgment on patients’
behalf, and to advocate for their patients’ welfare.®®

FIMS’ Code of Ethics reiterates these concepts:

The same ethical principles that apply to the prac-
tice of medicine shall apply to sports medicine.®”

Always make the health of the athlete a priority.®®

Never do harm.*’



The basis of the relationship between the physician
and the athlete should be that of absolute confi-
dence and mutual respect. The athlete can expect a
physician to exercise professional skill at all times.
Advice given and action taken should always be in
the athlete’s best interest.”®

2 ) DISCLOSURE AND AUTONOMY
a) Current Legal Obligations

There is broad support for a patient’s right to autonomy, the
right to make his or her own choices concerning health and
healthcare.” The concept is particularly important in the con-
text of NFL player health, where treatment also includes help-
ing players make a determination about when and whether to
return to play. All patients have certain rights commensurate
with their autonomy, including the rights to refuse care and
to go against a doctor’s recommendations. However, in this
section we focus on a doctor’s obligations concerning patient
autonomy. With that in mind, implicit in a patient’s right to
make his or her own decisions is the obligation of the doctor
to disclose certain relevant medical information. Our list of
governing principles for this Report recognizes this by press-
ing for not just autonomy but also Empowered Autonomy.

When discussed in the legal context, these issues of dis-
closure and autonomy are generally framed as a patient’s
right to informed consent. Where a doctor fails to obtain

a patient’s informed consent before proceeding with a
medical treatment or procedure, he is potentially subject to
liability. There are two common law standards for estab-
lishing informed consent in medical cases: a professional/
physician-based disclosure standard; and a patient-based
standard. State courts are basically evenly split as to which
standard to apply.”

The physician-based standard measures the physician’s duty
to disclose against what the reasonable medical practitioner
similarly situated would disclose.” Jurisdictions that follow
this standard ordinarily require the plaintiff to offer medi-
cal testimony to establish: (1) that a reasonable medical
practitioner in the same or similar community would make
the disclosure in question; and, (2) that the defendant did
not comply with this community standard.”

The patient-based standard, in contrast, measures the phy-
sician’s duty to disclose against what a reasonable patient
would find material. Information is material when “a
reasonable person, in what the physician knows or should
know to be the patient’s position, would be likely to attach
significance to it.” 7> The question of whether a physician
disclosed risks that a reasonable person would find material
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is for the trier of fact, e.g., a jury, and technical expertise is
not required.”®

More than half of the states have enacted legislation deal-
ing with informed consent, largely in response to various
“malpractice crises.””” In many states, a consent form or
other written documentation of the patient’s verbal consent
is sufficient to establish that the patient consented to the
treatment at issue.”®

Finally, as will be addressed further in our recommenda-
tions, the CBA also imposes disclosure requirements on
club doctors:

All Club physicians are required to disclose to a
player any and all information about the player’s
physical condition that the physician may from
time to time provide to a coach or other Club
representative, whether or not such information
affects the player’s performance or health. If a
Club physician advises a coach or other Club
representative of a player’s serious injury or career
threatening physical condition which significantly
affects the player’s performance or health, the phy-
sician will also advise the player in writing. The
player, after being advised of such serious injury or
career-threatening physical condition, may request
a copy of the Club physician’s record from the
examination in which such physical condition was
diagnosed and/or a written explanation from the
Club physician of the physical condition.”

Additionally, club doctors are obligated to permit a player
to examine his medical records once during the preseason
and once after the regular season.' Club doctors are also
obligated to provide a copy of a player’s medical records to
the player upon request in the offseason.®

b ) Current Ethical Codes

The relevant provision of the AMA Code, Opinion 8.6—
Promoting Patient Safety, describes a doctor’s obligations to
disclose medical information to patients:

Patients have a right to know their past and
present medical status, including conditions that
may have resulted from medical error. Open
communication is fundamental to the trust that

I In 2014, the NFL instituted an electronic medical record (EMR) system, consisting of
all of the athletic trainers’ and doctors’ diagnosis and treatment notations, including
any sideline examinations performed on the player. The EMR system also includes
a player portal that permits the player to access his medical records at any time,
including after his career is over. This information was provided by the NFLPA. Thus,
the CBA provision requiring that club doctors permit players to examine their medi-
cal records once during the preseason and then once after the regular season has
become anachronistic.
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underlies the patient-physician relationship, and
physicians have an obligation to deal honestly with
patients at all times, in addition to their obligation
to promote patient welfare and safety. Concern
regarding legal liability should not affect the physi-
cian’s honesty with the patient.®!

Similarly, FIMS’ Code of Ethics directs that “[t]he sports
medicine physician will inform the athlete about the treat-
ment, the use of medication and the possible consequences
in an understandable way and proceed to request his or her
permission for the treatment.” %2

FIMS’ Code of Ethics also places a great deal of emphasis
on autonomy:

A basic ethical principle in health care is that of
respect for autonomy. An essential component

of autonomy is knowledge. Failure to obtain
informed consent is to undermine the athlete’s
autonomy. Similarly, failure to give them neces-
sary information violates the right of the athlete to
make autonomous choices. Truthfulness is impor-
tant in health care ethics. The overriding ethical
concern is to provide information to the best of
one’s ability that is necessary for the patient to
decide and act autonomously.?3

Never impose your authority in a way that
impinges on the individual right of the athlete to
make his/her own decisions.?

Finally, the ACOEM Code of Ethics calls autonomy a
“fundamental bioethical value,” and declares that “this
value respects the idea that the individual best understands
his or her own best interests.” %’

3) CONFIDENTIALITY
a ) Current Legal Obligations

The flip-side of disclosure by doctors is disclosure by
patients, which is of course also key to the treatment
relationship. Doctors have both common law and statu-
tory obligations to keep patient information confidential.®
“Most states provide a private common law cause of action
against licensed health care providers who impermissibly
disclose confidential information obtained in the course of
the treatment relationship to third parties.”®” “Depending
on the jurisdiction, the claim may be phrased as a breach of
contract, as an act of malpractice, as a breach of fiduciary
duty, [or] as an act of fraud/misrepresentation][.]” 8¢

Below we discuss statutory requirements concerning the
confidentiality of medical information. As will be explained
in more detail below, current practices concerning the
confidentiality of player medical information do not appear
to violate relevant laws because of waivers executed by the
players, and potentially applicable exceptions to the laws.
As stated above, clubs request or require players to execute
waivers permitting the player’s medical information to be
disclosed to and used by a wide variety of parties, includ-
ing but not limited to the NFL, any NFL club, and any
club’s medical staff and personnel, such as coaches and the
general manager. These waivers have been collectively bar-
gained between the NFL and NFLPA.% Players sign these
waivers without much (if any) hesitation out of fear that
behaving otherwise could cost them their job.™ Thus, one
key aspect of patient confidentiality is rendered moot, at
least with regard to club employees, although information
must still be protected as against other third parties.

From a statutory perspective, the federal Health Insurance
Portability and Accountability Act (HIPAA) likely governs
club doctors’ requirements concerning the confidentiality

of player medical information.”® HIPAA requires healthcare
providers covered by the law to obtain a patient’s authori-
zation before disclosing health information protected by the
law.”! The waivers executed by players provide the authori-
zation required by HIPAA.

Even without the authorizations, NFL club doctors are
likely permitted by HIPAA to provide health information
about players to the clubs. Covered entities under HIPAA
include: “(1) A health plan[;] (2) A health care clearing-
house[; and,] (3) A health care provider who transmits any
health information in electronic form.”*?

Club doctors meet the third criteria to be considered a
covered entity under HIPAA." A “[h]ealth care provider”

is defined by HIPAA as anyone who “furnishes . . . health
care in the normal course of business.”?3 And “health care
means care, services, or supplies related to the health of an
individual” including “[p]reventive, diagnostic, therapeutic,
rehabilitative, maintenance, or palliative care, and counsel-
ing, service, assessment, or procedure with respect to the
physical or mental condition, or functional status, of an

m A copy of this waiver is included as Appendix L. The circumstances under which
these waivers are executed is an area worthy of additional attention. For example,
questions might be raised as to whether the players are providing meaningful
informed consent in their execution.

n On arelated point, it is not clear whether clubs would be considered covered entities
under HIPAA. The application of HIPAA in this context turns on complicated ques-
tions of who is creating and receiving personal health information and the various
relationships between employees and contractors of the clubs. See Memorandum
Opinion and Order, In re: Nat'l Hockey League Players’ Concussion Injury Litigation,
14-md-2551 (D. Minn. July 31, 2015), ECF No. 196 (discussing, but not resolving,
whether NHL clubs were covered entities under HIPAA).



individual or that affects the structure or function of the
body.”** Club doctors provide healthcare within the mean-
ing of HIPAA and thus must comply with its requirements.

However, HIPAA permits healthcare providers to provide
health information about an employee to an employer with-
out the employee’s authorization when: (1) the healthcare
provider provides healthcare to the individual at the request
of the employer; (2) the health information that is disclosed
consists of findings concerning a work-related illness or
injury; (3) the employer needs the health information to
keep records on employee injuries in compliance with state
or federal law; and, (4) the healthcare provider provides
written notice to the individual that his or her health infor-
mation will be disclosed to the employer.>®

According to the above criteria, NFL club doctors might
be permitted to provide health information about players
to the clubs where: (1) club doctors provide healthcare to
players at the request of the employer; (2) almost every
time club doctors disclose medical information to the club
it is related to the player’s job as an NFL player; and, (3)
NFL clubs are required by law to keep records of employee
injuries. For example, the Occupational Safety and Health
Act requires employers with more than 10 employees to
maintain records of work-related injuries and illnesses.”®
As for the fourth prong, our discussions with players make
it seem unlikely that athletic trainers are providing writ-
ten notice to players that their health information is being
disclosed to the club at the time of injury, but it is possible
that documents provided to the players before the season
provide such notice.

It should also be noted that HIPAA permits an employee’s
health information to be disclosed to the extent necessary
to comply with state workers’ compensation laws.”” More-
over, while a violation of HIPAA’s Privacy Rule subjects the
doctor to significant civil penalties and/or criminal liabil-
ity, there is no private cause of action or remedy for the
patient.”®

In addition to the federal HIPAA, some states have passed
laws restricting the disclosure of medical information by
healthcare providers.” However, the nature and scope of
these laws vary considerably in terms of restriction, disclo-
sure exceptions, and the type of healthcare practitioners
governed by the law.'%

Furthermore, despite these common law and statutory
obligations, 22 states in which NFL clubs play or practice
have statutes that permit healthcare providers to provide
employers with an employee’s medical records and/or
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information.!”" The reasons that disclosure is permit-

ted are generally related to potential or actual workers’
compensation claims and procuring payment. However, the
state laws vary as to whether a healthcare provider is per-
mitted to disclose medical information only where a work-
ers’ compensation claim is possible as opposed to already
filed. Some states only permit disclosure after a claim has

been filed.

Finally, the 2011 CBA requires the application of, but does
not amend or supplement, the common law and statutory
confidentiality obligations discussed above: “each Club
physician’s primary duty in providing player medical care
shall be not to the Club but instead to the player-patient.
This duty shall include traditional physician/patient confi-
dentiality requirements.” 102

The bottom line is that by and large it seems club doc-
tors are legally permitted to share player-patient medical
information with the players’ employers, the clubs, due to
waivers or by statute.

22 states in which NFL clubs play or
practice have statutes that permit
healthcare providers to provide
employers with an employee’s
medical records and/or information.

Some might question whether the waivers discussed herein
should be more limited, in other words, whether club doc-
tors should only have access to a player’s medical informa-
tion insofar as the medical information is related to the
player’s ability to play football.? From a clinical perspective,
doctors we have spoken with indicated such an arrange-
ment would not be acceptable, as a treating doctor needs to
know the totality of a patient’s conditions and medications
to provide appropriate medical care. Nevertheless, whether
all medical information, such as information about sexually

0 NFL clubs play and practice in 23 states. Wisconsin is the only state in which an NFL
club plays or practices that does not have a statute permitting healthcare providers
to provide employers with an employee’s medical records and/information.

p Indeed, the waiver indicates that disclosure of the player’s medical information is
“[flor purposes relating only to my actual or potential employment in the National
Football League[.]” See Appendix L. Nevertheless, the waiver permits the use and
disclosure of medical information “relating to any injury, sickness, disease, mental
health condition, physical condition, medical history, medical or clinical status,
diagnosis, treatment or prognosis . . ..” ld.
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transmitted diseases or mental health, is football-related
and thus available to the club is still questionable.

b ) Current Ethical Codes

The fourth principle of the AMA Code directs that “[a]
physician shall respect the rights of patients, colleagues,
and other health professionals, and shall safeguard patient
confidences and privacy within the constraints of the law.”
Moreover, the AMA Code includes multiple Opinions con-
cerning patient confidentiality relevant to NFL players:

Opinion 3.1.5—-Professionalism in Relationships
with Media: To safeguard patient interests when
working with representatives of the media, all
physicians should:

(a) Obtain consent from the patient or the patient’s authorized
representative before releasing information.

(b) Release only information specifically authorized by the
patient or patient’s representative or that is part of the
public record.

(c) Ensure that no statement regarding diagnosis or prognosis
is made except by or on behalf of the attending physician.

(d) Refer any questions regarding criminal activities or other
police matters to the proper authorities.'®

Opinion 3.2.1-Confidentiality: Patients need to be
able to trust that physicians will protect informa-
tion shared in confidence. They should feel free
to fully disclose sensitive personal information to
enable their physician to most effectively provide
needed services. Physicians in turn have an ethi-
cal obligation to preserve the confidentiality of
information gathered in association with the care
of the patient.!'%

FIMS’ Code of Ethics similarly declares that “[t]he athlete’s
right to privacy must be protected.”!% FIMS’ Code of
Ethics goes on to declare that “[n]o information about an
athlete may be given to a third party without the consent
of the athlete.” % However, FIMS’> Code of Ethics also
declares that “[w]hen serving as a team physician, the
sports medicine physician assumes the responsibility to
athletes as well as team administrators and coaches . . .
[and that] [i]t is essential that each athlete is informed of
that responsibility and authorizes disclosure of otherwise
confidential medical information, but solely to the specific
responsible persons and for the expressed purpose of deter-
mining the fitness of the athlete for participation.”'%”

4) CONFLICTS OF INTEREST
a) Current Legal Obligations

A doctor has a legal obligation to act in the best interests
of the patient at all times that there is a doctor-patient
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relationship.!%® Thus, whatever other interests a doctor may

have must be secondary to the interests of the patient.

The 2011 CBA appears to take a clear position about the
club doctor’s obligations concerning any potential conflicts
of interest where the club doctor is providing care to play-
ers, as noted above:

[E]ach Club physician’s primary duty in providing
player medical care shall be not to the Club but
instead to the player-patient.'?”

However, also as discussed above, this CBA provision is
limited to situations where the club doctor is “provid-
ing . . . medical care,” and thus would be inapplicable to
the Services to Club scenario (to the extent the scenarios
could actually be separated).

b ) Current Ethical Codes

In situations where the doctor is providing treatment to a
patient, the AMA Code is clear that the doctor’s principal
obligation must always be to the patient:

AMA Code, Principle VIII: A physician shall, while
caring for a patient, regard responsibility to the
patient as paramount.

Opinion 11.2.2-Conflicts of Interest in Patient Care:
The primary objective of the medical profession is
to render service to humanity; reward or finan-
cial gain is a subordinate consideration. Under

no circumstances may physicians place their

own financial interests above the welfare of their
patients . . . . Where the economic interests of the
hospital, health care organization, or other entity
are in conflict with patient welfare, patient welfare

takes priority.''°

Opinion 1.1.1-Patient-Physician Relationship: The
relationship between patient and physician is
based on trust and gives rise to physicians’ ethical
obligations to place patients’ welfare above the
physician’s own self-interest and above obliga-
tions to others, to [use] sound medical judgment
on patients’ behalf, and to advocate for their

patients’ welfare.!!!



The AMA Code also contains a sport-specific provision
requiring doctors to put the athlete’s interests ahead of their
own or anyone else’s:

Opinion 1.2.5—-Sports Medicine: Many professional
and amateur athletic activities, including con-

tact sports, can put participants at risk of injury.
Physicians can provide valuable information to
help sports participants, dancers, and others make
informed decisions about whether to initiate or
continue participating in such activities.

Physicians who serve in a medical capacity at
athletic, sporting, or other physically demand-
ing events should protect the health and safety
of participants.

In this capacity, physicians should:

(a) Base their judgment about an individual’s participation
solely on medical considerations.

(b) Not allow the desire of spectators, promoters of the event,
or even the injured individual to govern a decision about
whether to remove the participant from the event.'"?

Moreover, the AMA Code contains guidance for doctors
where they might be employed or supervised by nonphysi-
cians (as may be the case in the NFL at times):

Opinion 10.2-Physician Employment by a
Nonphysician Supervisee: Accepting employment

to supervise a nonphysician employer’s clinical
practice can create ethical dilemmas for physi-
cians . . . . Physicians who are simultaneously
employees and clinical supervisors of nonphysician
practitioners must:

(a) Give precedence to their ethical obligation to act in the
patient’s best interest.

(b) Exercise independent professional judgment, even if that
puts the physician at odds with the employer-supervisee.''®

FIMS’ Code of Ethics also contains considerable guidance
for club doctors concerning conflicts of interest:

Always make the health of the athlete a priority.''*

The physician’s duty to the athlete must be his/her
first concern and contractual and other responsibil-
ities are of secondary importance. A medical deci-
sion must be taken honestly and conscientiously.''s
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The highest respect will always be maintained for
human life and well-being. A mere motive of profit
shall never be permitted to be an influence in con-

ducting sports medicine practice or functions.!!

Adpvice given and action taken should always be in
the athlete’s best interest.!”

To enable the sports medicine physician to under-
take this ethical obligation the sports medicine
physician must insist on professional autonomy
and responsibility for all medical decisions con-
cerning the health, safety and legitimate interest
of the athlete. No third party should influence
these decisions. '3

As mentioned earlier, most medical societies’ codes of eth-
ics track and thus do not exceed the requirements of the
AMA Code. However, the American Board of Physician
Specialties (ABPS)d Code of Ethics includes one provision
that could be problematic for NFL club doctors. The ABPS
Code of Ethics forbids doctors from “[a]ccept[ing] per-
sonal compensation from any party that would influence or
require special consideration in the provision of care to any
patient.” ! Arguably, NFL clubs can “influence or require
special consideration” when a doctor is treating a player-
patient. If so, doctors, according to the ABPS, would be
forbidden from being compensated by the club.

The American Academy of Orthopaedic Surgeons and
American Association of Orthopaedic Surgeons (AAOS), a
voluntary organization, also has Standards of Professional-
ism that might be particularly relevant to the NFL Medical
Sponsorship Policy discussed above:

An orthopaedic surgeon shall not enter into any
contractual relationship whereby the orthopaedic
surgeon pays for the right to care for patients with
musculoskeletal conditions.

An orthopaedic surgeon shall make a reasonable
effort to ensure that his or her academic institu-
tion, hospital or employer shall not enter into any
contractual relationship whereby such institution

q ABPS is a non-profit organization that certifies physicians in 18 different specialties,
such as general surgery, orthopedic surgery, and internal medicine. See What is the
ABPS?, Am. Bd. of Physician Specialties, http://www.abpsus.org/abps (last visited
Aug. 7, 2015), archived at http://perma.cc/4Z2P-F8Z4. ABPS is the smaller of two
organizations that certify physician specialties, the larger being the American Board
of Medical Specialties. The American Board of Medical Specialties does not have a
Code of Ethics.
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pays for the right to care for patients with muscu-
loskeletal conditions.

An orthopaedic surgeon or his or her professional
corporation shall not couple a marketing agree-
ment or the provision of medical services, supplies,
equipment or personnel with required referrals to
that orthopaedic surgeon or his or her professional
corporation.!?

An orthopedic surgeon who pays for the right to work
with an NFL club would potentially be violating the AAOS
Standards. Nevertheless, according to the NFL, currently
no doctors pay for the right to provide care.” Additionally,
AAOS’ only enforcement mechanism is either to order the
doctor’s compliance or revoke the doctor’s membership.'?!

D ' Current Legal Obligations and
Ethical Codes When Providing

Services to Club

Having discussed club doctors’ obligations in the situation
in which they are, at least in theory, only providing Services
to Player, we now turn to their legal and ethical obligations
where they are providing Services to Club. It is important
to point out as a preliminary matter that the CBA is silent
as to a club doctor’s legal and ethical obligations in the
Services to Club scenario.

As in the Services to Player section above, we discuss a club
doctor’s obligations concerning (1) medical care, (2) disclo-
sure and autonomy, (3) confidentiality, and (4) conflicts of

interest when the club doctor is providing Services to Club.

1) MEDICAL CARE
a ) Current Legal Obligations

Courts have generally held that doctors performing medical
examinations for non-treatment purposes have a lim-

ited patient-physician relationship.'?> However, it is also
important to note that in the cases analyzing this issue,

the doctors performing the medical examinations did not
also have a simultaneous treatment relationship with the
patient, whereas club doctors generally do have such a
treatment relationship with current NFL players (though
not at the NFL Combine, as discussed below). Thus, these
court opinions do not address or adequately encompass the

r  Asdiscussed earlier in Section A(1): The NFL's Medical Sponsorship Policy, the NFL
also takes the position that the Medical Sponsorship Policy prohibits club doctors
from paying for the right to provide treatment to players. For the reasons discussed
in that section, we disagree.

complexities of the club doctor-player relationship. Nev-
ertheless, in the abstract these rulings are consistent with
the AMA Code as is discussed below. In light of the limited
relationship, doctors only performing medical examina-
tions, such as those who evaluate fitness-for-play, have
duties to exercise care consistent with their professional
training and expertise so as not to cause physical harm by
negligently conducting the examination.'??

Courts have also recognized that evaluation examinations
are often conducted under adversarial circumstances.'?*
Consequently, some courts have held that the doctors
performing such examinations have no duty to diagnose
the examinee’s medical conditions.'” However, other
courts have held that doctors performing evaluation
exams have a duty to advise the individual of potentially

serious illnesses. !

The CBA does not supplement club doctors’ obligations
when performing fitness-for-play evaluations. Instead, the
CBA contains a general provision requiring club doctors

to “comply with all federal, state, and local requirements,
including all ethical rules and standards established by any
applicable government and/or other authority that regulates

or governs the medical profession in the Club’s city.”!?”

b ) Current Ethical Codes

As an initial matter, AMA Code Opinion 1.2.6—Work-
Related & Independent Medical Examinations clearly
acknowledges the issue at hand:

Physicians who are employed by businesses or
insurance companies, or who provide medical
examinations within their realm of specialty as
independent contractors, to assess individuals’
health or disability face a conflict of duties. They
have responsibilities both to the patient and to the
employer or third party.!?®

Opinion 1.2.6 goes on to explain that “[s]Juch industry-
employed physicians or independent medical examiners
establish limited patient-physician relationships. Their rela-
tionships with patients are limited to the isolated examina-
tion; they do not monitor patients’ health over time, treat
them, or carry out many other duties fulfilled by physicians
in the traditional fiduciary role.”'?* This Opinion would
seem to apply to club doctors when they are performing fit-
ness-for-play evaluations except that this Opinion is limited
to situations where the medical examination is an “isolated”
incident. Club doctors’ examinations of current players

are not isolated as there is typically an ongoing treatment



relationship as well. Thus, the application of this provision
to club doctors’ practices and obligations is questionable.®

Nevertheless, assuming Opinion 1.2.6 does apply or at least
lends useful guidance, in such a situation, the doctor has
the following obligations:

(a) Disclose the nature of the relationship with the employer or
third party and that the physician is acting as an agent of
the employer or third party before gathering health infor-
mation from the patient.

(b) Explain that the physician’s role in this context is to assess
the patient’s health or disability independently and objec-
tively. The physician should further explain the differences
between this practice and the traditional fiduciary role of
a physician.

(c) Protect patients’ personal health information in keeping
with professional standards of confidentiality.

(d) Inform the patient about important incidental findings
the physician discovers during the examination. When
appropriate, the physician should suggest the patient seek
care from a qualified physician and, if requested, provide
reasonable assistance in securing follow-up care.'®

The ACOEM goes one step further and seemingly does
not consider there to be any patient-physician relationship
where doctors are employed in occupational settings.'3!
The ACOEM Code of Ethics refers to “individuals” rather

than patients.

In reviewing a draft of this Report, one comment from the
NFL seemed to indicate that it does not believe club doc-
tors and players are in a patient-doctor relationship. The
NFL asserted that the above ACOEM position “reflects
the essence of the employer-provided health care relation-
ship.” 132 The NFLs position in this regard seems to be in
contradiction with the CBA, other comments from the
NFL, and comments from the NFLPS. As discussed above,
Article 39 of the CBA requires that “each Club physician’s
primary duty in providing medical care shall be not to the

s See also Tee L. Guidotti et al., Occupational Health Services: A Practical Approach
66 (2d ed. 2013) (“[W]hen there is no provider-patient relationship, the occupational
health professional still has an obligation to meet professional and legal standards:
inform the worker that no practitioner-patient relationship exists, obtain consent
for the examination, tell the worker about significant findings, recommend medical
follow-up when something abnormal is found, and manage any medical emergen-
cies that arise during the course of an evaluation, although there is no obligation to
treat the patient otherwise.”).

t  Seeid., citing the ACOEM Code of Ethics. See also id. at 65-66 (“When the worker
is being assessed and treated by the physician for an occupational injury, for
example, a physician-patient relationship exists. When that same physician is
conducting an evaluation for the employer for fitness to work . . . a physician-patient
relationship does not exist, because the service is being performed in the interest of
a third party.”).
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Club but instead to the player-patient.”!** The NFL reiter-
ated this CBA provision in its comments, stating that “Club
Physicians are required to put the player-patient’s interests
first.” 134 In other comments, the NFL proposed that play-
ers “principally rely on Club Physicians” for their care
“because of the quality of the care they receive from Club
Physicians[.]”'3% Similarly, in a forthcoming commentary as
part of a Special Report to The Hastings Center Report, the
NFLPS maintained that “NFL physicians are accomplished
medical professionals who abide by the highest ethical
standards in providing treatment to all of their patients,
including those who play in the NFL.” Given that club
doctors are clearly providing care and treatment to player,
and statements acknowledging that fact in other places, we
find the NFL’s embrace of the ACOEM position perplexing.
To be clear, we believe there is a doctor-patient relationship
between club doctors and players.

2 ) DISCLOSURE AND AUTONOMY
a ) Current Legal Obligations

As discussed above, a doctor’s legal obligations when per-
forming fitness-for-play evaluations are generally to exercise
care consistent with the doctor’s professional training and
expertise so as not to cause physical harm by negligently
conducting the examination.!3¢ The duties of a doctor
performing a fitness-for-play evaluation are less robust than
of the duties of a doctor treating a patient, but even for
fitness-for-play evaluations it is indispensable that the doc-
tor obtain the individual’s informed consent for the exami-
nation, just as the doctor would when treating a patient of

his or her own."?”

b ) Current Ethical Codes

As discussed above, AMA Code Opinion 1.2.6 controls a
doctor’s ethical responsibilities when performing “isolated”
evaluation examinations. Again, assuming that Opin-

ion 1.2.6 applies or guides club doctors when providing
Services to Club, on the issues of disclosure and autonomy,
Opinion 1.2.6 requires doctors to:

(a) Disclose the nature of the relationship with the employer or
third party and that the physician is acting as an agent of
the employer or third party before gathering health infor-
mation from the patient.

(b) Explain that the physician’s role in this context is to assess
the patient’s health or disability independently and objec-
tively. The physician should further explain the differences
between this practice and the traditional fiduciary role of
a physician.
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(c) Protect patients’ personal health information in keeping
with professional standards of confidentiality.

(d) Inform the patient about important incidental findings
the physician discovers during the examination. When
appropriate, the physician should suggest the patient seek
care from a qualified physician and, if requested, provide
reasonable assistance in securing follow-up care.'®

3) CONFIDENTIALITY
a) Current Legal Obligations

Generally, a doctor-patient relationship is required for

a doctor to be subject to common law and statutory
confidentiality requirements.'3* Given the limited doctor-
patient relationship in the Services to Club scenario, it is
thus questionable when a state’s common law or statu-
tory obligations concerning confidentiality might apply.
Nevertheless, as discussed above, the law generally makes
exceptions permitting doctors to disclose medical informa-
tion to employers. In light of the fact that the club doc-
tors in the Services to Club scenario are tasked explicitly
with gathering medical information for the clubs, it makes
sense that they are permitted to provide medical informa-
tion to the club but cannot provide it to any other party
(see Section (C)(3)(a) above, discussing club doctors’
confidentiality obligations).

The ACOEM declares that while the
employer is entitled to the doctor’s
professional opinion as to the
employee’s “fitness to perform a specific
job,” the doctor “should not provide the
employer with specific medical details
or diagnoses unless the employee has
given his or her permission.”

b ) Current Ethical Codes

AMA Code Opinion 3.2.3 -Industry-Employed Physicians
& Independent Medical Examiners provides guidance on a
club doctor’s confidentiality obligations:

Physicians may obtain personal information about
patients outside an ongoing patient-physician
relationship. For example, physicians may assess
an individual’s health or disability on behalf of

an employer, insurer, or other third party. Or they
may obtain information in providing care specifi-
cally for a work-related illness or injury. In all
these situations, physicians have a responsibility to
protect the confidentiality of patient information.

When conducting third-party assessments or treat-
ing work-related medical conditions, physicians
may disclose information to a third party:

(a) With written or documented consent of the individual (or
authorized surrogate); or

(b) As required by law, including workmen’s compensation law
where applicable.

When disclosing information to third parties,
physicians should:

(c) Restrict disclosure to the minimum necessary information
for the intended purpose.

(d) Ensure that individually identifying information is removed
before releasing aggregate data or statistical health infor-
mation about the pertinent population.'

However, the application of this provision to club doctors
is unclear. Opinion 3.2.3 seems to apply to those situations
where there is not “an ongoing patient-physician relation-
ship.” Club doctors and players on the other hand generally
are in an ongoing patient-physician relationship.

Importantly, Opinion 3.2.3 acknowledges that there may be
laws, as discussed above, that permit a doctor retained by
an employer to provide the employer with medical informa-
tion about an employee. Similarly, also as discussed above,
FIMS’ Code of Ethics seems to recognize the need for medi-
cal information to be provided to clubs. While FIMS’ Code
of Ethics declares that “[n]o information about an athlete
may be given to a third party without the consent of the
athlete,” ! it also declares that it is “essential” that athletes
authorize the doctor to disclose “otherwise confidential
medical information” to certain club officials “for the
expressed purpose of determining the fitness of the athlete

for participation.” 42

Similarly, while ACOEM’s Code of Ethics directs that
“lo]ccupational and environmental health professionals
should keep confidential all individual medical, health
promotion, and health screening information,” the Code of
Ethics also directs that “occupational and environmental



health professionals should recognize that employers
may be entitled to counsel about an individual’s medical

work fitness.” 4

However, the ACOEM also declares that while the
employer is entitled to the doctor’s professional opinion
as to the employee’s “fitness to perform a specific job,”
the doctor “should not provide the employer with specific
medical details or diagnoses unless the employee has given

»u

his or her permission.

4) CONFLICTS OF INTEREST
a ) Current Legal Obligations

As discussed above, a doctor’s legal obligations when per-
forming fitness-for-play evaluations are generally to exercise
care consistent with the doctor’s professional training and
expertise so as not to cause physical harm by negligently
conducting the examination.'** Assuming the doctor meets
that standard of care, the doctor is free to perform the
fitness-for-play evaluation consistent with his or her obliga-
tions to the club.

b ) Current Ethical Codes

As discussed above, AMA Code Opinion 1.2.6 poten-
tially guides a doctor’s obligations in the Services to
Club scenario. In such a situation, the doctor has the
following obligations:

(a) Disclose the nature of the relationship with the employer or
third party and that the physician is acting as an agent of
the employer or third party before gathering health infor-
mation from the patient.

() Explain that the physician’s role in this context is to assess
the patient’s health or disability independently and objec-
tively. The physician should further explain the differences
between this practice and the traditional fiduciary role of
a physician.

u Confidentiality of Medical Information in the Workplace, Am. Coll. of Occupational
and Envtl. Med., http://www.acoem.org/Confidentiality_Medical_Information.
aspx (last visited Aug. 7, 2015), archived at http://perma.cc/V7D4-3RDD. See also
Tee L. Guidotti et al., Occupational Health Services: A Practical Approach 62 (2d
ed. 2013) (“The occupational health professional who is working on behalf of an
employer . . . has an obligation to report such information as is directly pertinent to
the employee’s work capacity or accommodations that are needed, but no more.
The employer is entitled to a determination of “fit,” “unfit,” and “fit with accom-
modation” . . . but not to the diagnosis or medical history of the employee.”); id.
(“Employers have an obligation to respect the confidentiality of personal medical
information of their employees. Unless informed consent is given by the worker,
confidential medical information must stay within the occupational health service
and cannot be shared, for example with human resources, or with management, or
with coworkers.”); id. at 288 (“The fitness-for-duty opinion is communicated to the
employer, without disclosing any medical information, using medical terminology,
or providing diagnosis. The employer only receives the final determination, which is
expressed as fit, unfit, or fit subject to specific accommodations (specified).”).
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(c) Protect patients’ personal health information in keeping
with professional standards of confidentiality.

(d) Inform the patient about important incidental findings
the physician discovers during the examination. When
appropriate, the physician should suggest the patient seek
care from a qualified physician and, if requested, provide
reasonable assistance in securing follow-up care.'®

FIMS’ Code of Ethics also contains guidance for club
doctors concerning conflicts of interest:

It is the responsibility of the sports medicine physi-
cian to determine whether the injured athletes
should continue training or participate in com-
petition. The outcome of the competition or the
coaches should not influence the decision, but

solely the possible risks and consequences to the
health of the athlete.!#

At a sport venue, it is the responsibility of the
sports medicine physician to determine when an
injured athlete can participate in or return to an
event or game. The physician should not delegate
this decision. In all cases, priority must be given to
the athlete’s health and safety. The outcome of the
competition must never influence such decisions.'#”

E Additional Ethical Obligations

FIMS’ Code of Ethics declares that “[p]hysicians who care
for athletes of all ages have an ethical obligation to under-
stand the specific physical, mental and emotional demands
of physical activity, exercise and sports training.” 4

Additionally, a player’s right to obtain a second opinion

is often an important consideration. Although the 2011
CBA provides a player the right to obtain a second medical
opinion, it does not obligate the club doctor to inform or
remind the player of that right.'* In contrast, FIMS’ Code
of Ethics specifically obligates “[t]he team physician [to]
explain to the individual athlete that he or she is free to

consult another physician.” !0

AMA Code Opinion 1.2.3-Consultation, Referral &
Second Opinions also directs a doctor to cooperate with a
patient’s right to a second opinion:

Physicians’ fiduciary obligation to promote
patients’ best interests and welfare can include
consulting other physicians for advice in the care
of the patient or referring patients to other profes-
sionals to provide care.
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When physicians seek or provide consultation
about a patient’s care or refer a patient for health
care services, including diagnostic laboratory ser-
vices, they should:

(a) Base the decision or recommendation on the patient’s
medical needs, as they would for any treatment recom-
mendation, and consult or refer the patient to only health
care professionals who have appropriate knowledge and
skills and are licensed to provide the services needed.

(b) Share patients’ health information in keeping with ethical
guidelines on confidentiality.

(c) Assure the patient that he or she may seek a second
opinion or choose someone else to provide a recommended
consultation or service . . ..

Physicians may not terminate a patient-physician
relationship solely because the patient seeks recom-
mendations or care from a health care professional
whom the physician has not recommended.'>!

Similarly, the American Board of Physician Specialties
obligates doctors to “[c]ooperate in every reasonable and
proper way with other physicians and work with them in
the advancement of quality patient care.”'5?

Doctors also have ethical obligations concerning their role
within the club’s entire healthcare staff. As discussed in
Chapter 3, athletic trainers are vital contributors to the
player healthcare system. However, athletic trainers are
not licensed doctors and thus it is important that they not
perform any tasks which are reserved for doctors. Thus,
doctors must not encourage or allow athletic trainers to
undertake responsibilities that are outside the scope of
their license.

On this point, AMA Code Opinion 10.2—-Physician
Employment by a Nonphysician Supervisee declares:

Physicians’ relationships with midlevel practitio-
ners must be based on mutual respect and trust
as well as their shared commitment to patient
well-being. Health care professionals recognize
that clinical tasks should be shared and delegated
in keeping with each practitioner’s training,
expertise, and scope of practice. Given their com-
prehensive training and broad scope of practice,
physicians have a professional responsibility for
the quality of overall care that patients receive,
even when aspects of that care are delivered by

nonphysician clinicians.!

F ' Current Practices

As discussed above, clubs retain a wide variety of doctors.
The current practices we discuss below are generally
those of the head club doctor. In discussing club doctor’s
current practices, it is important to reiterate that some
of the problems we describe are principally the result of
the conflicted structure in which club doctors operate,
as opposed to moral or ethical failings on the part of the
doctors. Finally, it is important to recognize that there
may be a good deal of variation among clubs. Without
a full survey of the experience of players and doctors

at each club, we cannot fully capture the nuances of
local variations.

Two former NFL club doctors wrote books about their
experiences which provide insight into the practices of
club doctors during the doctors’ tenures in the 1980s and
1990s. We fully recognize that these books cover practices
from an earlier time period than present day football.
Nevertheless, as is explained below, while it appears some
practices have changed substantially since the time these
books were written, others have not. We also recognize
that these books, although they are the most complete
and comprehensive coverage of the subject in existence,
represent the perspectives of only two former club doctors,
and that the practice and experiences of club doctors even
during this time period was not uniform.

As discussed in the background of this chapter, the NFL
denied our request to interview club doctors as part of this
Report. Without being able to interview club doctors, where
possible, we have supplemented facts discussed in the books
written by former club doctors with more contemporary
factual accounts, including news reports, academic and
professional literature, and formal and informal interviews
with NFL and NFLPA representatives, many current and
former players, sports medicine professionals, contract
advisors, financial advisors, and player family members.
Nevertheless, the limitations discussed above are important
ones and we are hopeful that we or others will be provided
the necessary access and information in future work

to establish a broader set of data on the experience of

club doctors.

The first book, “You’re Okay, It’s Just a Bruise”:

A Doctor’s Sideline Secrets About Pro Football’s Most
Outrageous Team, was published in 1994 by former Los
Angeles Raiders club doctor Rob Huizenga. Huizenga, who
was with the Raiders from 1982 to 1990, was extremely
critical of the Raiders’ approach to player medical issues,
with particular criticism focused on Raiders’



then-owner Al Davis and the Raiders’ then-orthopedist

and head doctor, Robert Rosenfeld. The title of the book

is something Huizenga claimed Rosenfeld once told a
Raiders player who had recently suffered a neck injury that
had resulted in temporary paralysis, a diagnosis with which
Huizenga and several other doctors disagreed.!>

Rosenfeld, according to Huizenga, downplayed players’
injuries and unabashedly placed the Raiders’ interests ahead
of the players’.'* As Huizenga put it, “Rosenfeld lived for
the Raider job. I suspected he would do whatever it took to
keep Al Davis happy.” !¢ The book in many respects is an
account of Huizenga’s self-described efforts to balance his
ethical obligations as a doctor and to the players with his
obligations to the Raiders."*” Ultimately, citing the Raiders’
culture and Rosenfeld’s questionable practices, Huizenga
resigned his position in 1990.18

Then, in 2001, former Seattle Seahawks club doctor
Pierce Scranton published Playing Hurt: Treating and
Evaluating the Warriors of the NFL. Scranton was the
Seahawks’ club doctor from 1980 to 1998. Scranton
generally believed that NFL players received outstanding
care from club doctors but acknowledged the potential
conflicts in the position, explaining that if a club doctor
“decides to play it safe and hold [a player] out of the next
game, he might feel subtle pressure from the player, his
team, the player’s agent, the coaches, and management.”'>
“The doctor is caught in the middle, forced to distinguish
between the usual aches and pains of football versus the
pain of an injury that could make that player more vulner-
able to serious harm.” 1

Scranton also discussed his view of the club doctor’s
obligations to the club and relationship with coaches.
Scranton asserted that “[a] sports-medicine physician must
place the interests of the team above his own. He recognizes
that the team needs instant attention to injuries in order

to be successful.”'®! Moreover, Scranton had a close
relationship with and operated on Seahawks head coach
Tom Flores." Nevertheless, Scranton lamented the control

v Flores: “When | came to Seattle, | tore the cartilage in my knee, and Dr. Pierce
Scranton performed the surgery in 1989. [. . .] In 1994 and 1995, | tore my right
rotator cuff and then my left. Drs. Scranton and Auld, the two team physicians for
the Seattle Seahawks, performed the surgery. In all of my surgeries, | was fortunate
to have doctors whom | trusted and respected.”

Flores: “During my years in the NFL as a head coach and general manager, | always
had a close relationship with our doctors. | felt it was necessary to get to know

each one, not only as a doctor, but as a person. It was important to me that our
team doctors have strong feelings about our team’s health and loyalty to the entire
organization. When our doctors came into the training room, | didn’t want the feeling
that outsiders were invading us. They had to feel part of the family, and we had to
treat them as such.” Pierce E. Scranton, Jr., Playing Hurt: Treating and Evaluating the
Warriors of the NFL viii (2001).
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coaches had over player medical issues, explaining that
coaches would try to exclude doctors from team activities
and make decisions about whether players were medically
cleared to play.” Scranton further claimed that coaches
would direct players not to consult the athletic trainers or
doctors during the game, because “they’ll take you out of
the game.” 162

Below, we discuss current practices concerning club doctors
from several perspectives and situations: (1) selection and
payment of club doctors; (2) the NFL Combine and Draft;
(3) seasonal duties; (4) game day duties; (5) relationships
with coaches and club executives; and, (6) relationships
with players.

1) SELECTION AND PAYMENT OF
CLUB DOCTORS

Each NFL club’s medical staff is chosen by the club’s execu-
tives.'®® Club doctors are affiliated with a wide variety of
private practice groups, hospitals, academic institutions,
and other professional sports leagues. Some of these institu-
tions have long-standing relationships with clubs, which
often help lead to the doctor being retained by the club.
The NFLPA plays no role in the selection of club doctors
other than ensuring they have the qualifications required by
the CBA and are properly licensed in the relevant state(s),
via Synernet, a third-party vendor jointly selected by the
NFL and NFLPA.!%* Synernet provides reports on these
matters to both the NFL and NFLPA.!¢* Additionally, of
the NFLs 32 head club doctors, 2 are employees and 30 are
independent contractors.!¢

Also, while it is our understanding that club doctors’
contracts are generally reviewed and renewed on an annual
basis, there is very little turnover among club doctors.

It is difficult to ascertain actual figures and practices of club
doctor compensation. In the course of our research, we
were informed by some familiar with the industry that club

w  “Athird reason that agents insist on outside surgery for their players is that many
clubs have, in effect, neutered their team physicians. Injuries are the one thing that
coaches can’t control, and they drive control-freak coaches crazy. Coaches hate
it when the doctor tells them that a star player will be out for four to eight weeks,
maybe more. The solution to this maddening intrusion? Remove the doctor from
the team. The doctors are intentionally excluded from team activities. They have to
eat separately, they can’t ride to the game on the team bus, and the coach will take
the injury report from the trainer only. In other words, for a player who is wondering
whether he can play hurt of not, the control-freak coaches want the player to ask
them that question, not the doctor. The conventional doctor-patient relationship is
nonexistent, and the trust naturally fostered by such a relationship is consciously
undermined by the organization. This puts the team physicians at greater risk for
malpractice.” Id. at 174.
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doctors are generally paid in relatively nominal amounts
compared to what one might expect ($20,000-$30,000).x
In reviewing a draft of this Report, the NFL stated that this
estimate “grossly underestimates compensation to Head
Team Physicians, Head Team Orthopedists and Head Team
Internists.” %7 Nevertheless, the NFL did not provide alter-
native compensation figures.

The NFLPA plays no role in the selection
of club doctors other than ensuring they
have the qualifications required by the
CBA and are properly licensed in the
relevant state(s).

In addition, despite the relatively high scrutiny club doctors
face, it is our understanding that their contracts with the
clubs do not include any type of indemnification whereby
the club would pay for the defense, settlement, or verdict of
a medical malpractice claim.

Despite the various challenges, club doctors have a variety
of reasons for being interested in the position. Many of
them are sports fans and thus the opportunity to work up
close and personal with some of the best athletes in the
world is exciting. From a business perspective, a doctor’s
association with an NFL club could be powerful in terms
of professional respect and name recognition, resulting in
more patients in their practice.

We will next walk through a club doctor’s typical season
to provide context for the club doctor’s relationships with
various individuals.

X In 2001, the Minnesota Vikings paid their three club doctors $4,000, $19,600 and
$47,500 per year, respectively. The amounts varied based on the extent of the
doctors’ obligations. See Memorandum and Order, Stringer v. Minn. Vikings Football
Club, No. 02-415, 20-23 (Minn. Dist. Ct. Apr. 25, 2003).

2) THE NFL COMBINE AND DRAFT

Before reaching the preseason or regular season, club
doctors attend the NFL Scouting Combine (Combine).
The Combine is an annual event each February in which
approximately 300 of the best college football players
undergo medical examinations, intelligence tests, interviews
and multiple football and other athletic drills and tests.!®®
NFL club executives, coaches, scouts, doctors and athletic
trainers attend the Combine to evaluate the players for the
upcoming NFL Draft (usually in April).*® The Combine
began in the early 1980s and has been held in Indianapolis
since 1987.17°

Although called the NFL Scouting Combine, the event is
actually organized by National Football Scouting, Inc., a
Delaware corporation that is not owned or legally con-
trolled by the NFL.'”! Nevertheless, the NFL exercises
considerable control over the event, including involvement
in decisions about the drills players perform at the Com-
bine, selling public tickets, and broadcasting the Combine
on television.!”” The NFL claimed that “[t]he NFLPA
also exercises considerable discretion over the Combine.
For example, the NFLPA prohibited the Combine medical
team(s) from conducting cardiac echocardiograms on every
attendee citing the potential adverse financial impact of a
false positive.”17

As an initial matter, in order to participate in the NFL
Combine, players must execute waivers permitting the
Combine, the NFL, and a wide variety of related parties,
such as club medical staff, to obtain, use, and release the
player’s medical information (without any date limitation)
for purposes relating to the player’s potential or actual
employment in the NFL. These waivers are included as
Appendices in our forthcoming law review article, Evalu-
ating NFL Player Health and Performance: Legal and
Ethical Issues.\™

According to Jeff Foster, the President of National
Football Scouting, Inc., all 32 NFL clubs consider the
medical examinations to be the most important part of the
Combine.'” Indeed, former NFL club executive Bill

y Itis possible that the NFL avoids direct control of the NFL Combine to avoid having
to comply with the Americans with Disabilities Act (ADA). The ADA prohibits pre-em-
ployment medical examinations to determine whether a prospective employee has a
disability. See 42 U.S.C. § 12112(d)(2)(A) (2012). The definition of “disability includes
any “physical or mental impairment that substantially limits one or more major life
activities,” 42 U.S.C. § 12102(1). This definition of disability could arguably include
any prior injury by a prospective NFL player and thus the medical examinations at
the NFL Combine are potentially pre-employment medical examinations which are
barred by the ADA. For more on this and related issues, see our law review article,
Evaluating NFL Player Health and Performance: Legal and Ethical Issues, U. Penn. L.
Rev. (forthcoming 2017).



Polian said that “the one and only reason for the combine
is the medical tests.”!7¢ A battery of medical tests are
initially performed by doctors affiliated with IU Health,'7” a
healthcare system affiliated with Indiana University School
of Medicine.!”® TU Health doctors have been working at

the Combine since it moved to Indianapolis in 1987.17°

The IU Health doctors perform X-rays and more than

350 magnetic resonance imaging (MRI) diagnostic tests
each year.!802

After the tests are performed by IU Health doctors,
“examinations are conducted by the physicians in the
NFL Physicians Society.” ! The NFL explained that
“Club medical teams each perform one element of a
comprehensive evaluation and share their findings with all
other clubs. In other words, a combine attendee undergoes
one comprehensive examination (performed by different
practitioners), not 32 comprehensive examinations.” 182
According to the NFLPS, the role of the club doctor at

the Combine “is to obtain a comprehensive medical and
orthopaedic assessment of every player that is going to be
part of the NFL Draft.”'®3 Also according to the NFLPS,
“the team physicians along with their athletic training
staff assess every player who is going to be available for
the NFL Draft and provide a report back to the scouting
department, the head coach, the general manager and the
front office about the medical condition of each player.
This information becomes very important in a team’s
assessment of whether or not a player will be drafted.”!$*
These examinations might create concerns for club doctors,
as discussed below. In particular, the nature and purpose
of the doctor’s role might not be clear to the player

being examined.*

Former Seahawks club doctor Pierce Scranton discussed
the Combine at length in his book. Scranton attended the
Combine on behalf of the Seahawks each year to perform
medical examinations on prospective NFL players. Accord-
ing to Scranton, “each team relies heavily on doctors in

z  Our research has also revealed that there have been approximately 31 published
medical studies using players’ medical information obtained from the examinations
conducted at the NFL Combine, some involving thousands of prospective NFL play-
ers. Although some of the studies describe having received approval from an Institu-
tional Review Board, many do not. Either way, we have concerns about whether the
players voluntarily and knowingly consented to have their medical information used
in these studies (to the extent consent was required).

aa Inreviewing a draft of this Report, the NFL argued that the fact the “Combine
attendees sign medical record release and waiver forms” indicates that players
do understand the role of doctors at the Combine. NFL Comments and Corrections
(June 24, 2016). We disagree. Signing a complicated legal document is far different
from understanding it. Moreover, the waivers authorize the use and disclosure of the
player’s health information by and to a variety of parties. Nowhere does the docu-
ment explain why the club doctor is performing the examination or how the results
of the examination might be used.

Part 2 \ Chapter 2 \ Club Doctors 113.

determining that its high picks are healthy and capable of
contributing to the team and dominating on the field.” %
Scranton’s description comports with former Los Angeles
Raiders club doctor Rob Huizenga’s, who described the
Combine examinations as “[d]etective medicine.”'%¢ All
indications are that club doctors’ responsibilities at the
Combine have not changed since the period described by

Scranton and Huizenga.

Scranton expressed misgivings about the Combine. He
believed these examinations presented a “moral quan-
dary” for the club doctors on whether to tell a player
about medical problems he may have.!®” While Scranton
felt a “responsibility to protect that athlete’s health and
welfare,” 38 he believed that his primary responsibility was
to make sure players with relatively poor injury histories
or medical conditions are not drafted by the Seahawks.*
It is uncertain whether Scranton’s feelings are consistent
with those of today’s club doctors. Ultimately, Scranton
said he found the “examinations . . . more dehumanizing
than interesting.” %

Nevertheless, Scranton, like all club doctors, used his
medical examinations from the Combine and other pre-
Draft examinations to help the club make decisions about
which players to draft. According to Scranton, Mike
McCormack, the Seahawks general manager from 1982
to 1989, demanded Scranton provide “an accurate assess-
ment from the team’s perspective on player health and
career longevity.” 1%

It is also important to note that the NFL Combine exams
do include tests for conditions that could have serious
health implications for players, including “sickle cell ane-
mia, heart conditions, and other congenital conditions.”!*!
Although these tests can offer benefits to players, they (and
other examinations conducted at the Combine) could impli-
cate certain laws, including the Americans with Disabilities
Act (ADA) and the Genetic Information Nondiscrimination
Act (GINA), as discussed in our forthcoming law review

article mentioned above.!?

ab “At the combines, a doctor can’t escape the nagging sense that something’s not
right. As surgeons, we embody the ethical heritage of a profession that for centuries
has assessed injury, made diagnoses, and provided healing treatment. Our task is
to inform our patients of their condition and the relative risks of the cure. In this
combine environment, however, we are only employees of a team. We may examine
someone who has a life-threatening condition, but our only job is to make sure that
ourteam doesn’t wind up with that guy on its roster.” Pierce E. Scranton, Jr., Playing
Hurt: Treating and Evaluating the Warriors of the NFL 22 (2001).
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3) SEASONAL DUTIES

Club doctors’ duties are perhaps most intense during the
preseason. Club rosters are much larger in the preseason
(beginning with 90 active players as compared to 53 during
the regular season), meaning there are many more play-

ers requiring medical care. As a result, club doctors are
often at the club’s training facility at least four hours a day
every day. According to the NFL, for approximately the
last 10 years, each club’s medical staff has held a preseason
meeting with players to discuss health and safety issues.!*3
Beginning with the 2015 season, “[t]he content was
developed by the League’s medical committees, in consulta-
tion with the NFLPA’s medical director.”** The content

of the presentation “include[s] information regarding heat
management, concussions, infectious disease, mental health,
helmet testing, controlled substances and steroids.” 3
Club doctors’ daily involvement with the club actually
decreases during the regular season. Club doctors generally
have their own private practice where they spend most of
their time."® In a 2008 arbitration decision, club doctors’
availability and obligations to the club were described

as follows:

In general, the Club’s physicians are available to
address the players’ injuries and problems, are
present in the training room on Mondays and
Wednesdays, and maintain Friday office hours for
meeting with the players. They also are available
on the field two hours before each game, whether
at home or away, for any player who needs care.
They are also in constant communication with the
Club’s bead trainer and training staff concerning
the status of players in order to implement medical
plans and share notes with each other with respect
to the players’ progress.’”

Club doctors’ visits to the club on Monday are generally for
evaluating the extent of player injuries from the previous
day’s game, including ordering X-rays and MRIs.* The

club doctor generally returns on Wednesday to reevaluate
the players and assess their progress.*d Nevertheless, it is
important to remember there is heterogeneity in club doc-
tor’s actual practices and these descriptions are offered as
general practices.

ac See, e.g., id. at 85 (“Our injury clinic was at the Seahawk headquarters in Kirkland
every Monday at 7:30 AM. This early start gave us a jump on ordering emergency
MRIs for hurt players.”).

ad See id. at 87 (“Wednesday the players would put their pads back on. That afternoon,
I’d come cover for the afternoon injury clinic. I'd check the progress of all our recent
injuries and find out if there was anything new. Who was getting better? Who would
be reclassified in that evening’s injury report to coach? Who could he count on next
Sunday?”).

Club doctors principally rely on the athletic trainers (see
Chapter 3) to monitor and handle the player’s care during
the week. According to the NFLPS:

The athletic trainer is often the first person

to see an injured player at the game, practice,
training camp, mini-camp, etc. The trainer

must be accurate in the identification of injuries
and must communication (sic) well with the

team physician. There is a constant source of
dialogue between the athletic trainers and the
team physicians in all aspects of the player’s

care, whether it’s preventative care, managing
current injuries or medical problems, or the entire
rehabilitation process.!”®

Club doctors then attend the club’s game each week,
discussed in more detail below.

At the conclusion of the season, the club doctors perform
end of season physicals for every player on the roster. While
the physicals can benefit the players by revealing injuries

or conditions in need of care, they also provide important
benefits to the club. These physicals can provide the club
with a record that at the end of the season the player was
healthy so that if the player’s contract is terminated during
the offseason, the player cannot claim that his contract

was terminated because he was injured and then try to
obtain additional compensation either through an Injury
Grievance or the Injury Protection benefit.* Addition-

ally, the club will want an assessment of each player’s
health in deciding whether or not to retain that player for
next season.*
According to the NFL, it “proposed a standard two-day
post season physical examination which would include
mental health evaluations and relevant player programming
(career transition, substance abuse and financial education)
which was rejected by the NFLPA.”'*° In response, the
NFLPA stated that “[t]he standard post-season physical
proposal originated with the NFLPA in an effort to

further player health. The NFLs counter-proposal was

not acceptable to player leadership [and that] [t]hese

discussions are ongoing.”2%

ae Seeid. at 90 (“The release physical became a legal document. Our intention was
to ensure that no one was released hurt. We also wanted to make sure no one
demanded compensation for an injury when none had occurred.”).

af  See id. at 39-40 (discussing ‘Buyer-Beware’ Players, including a linebacker that
was “[a]n 11-year veteran who is always in the training room,” a punter with
“[c]hronic back spasms [and who is] [a]lways in the training room,” 