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Athletic Trainers

Athletic trainers are generally NFL players’ first line of healthcare and
are thus important stakeholders in player health. While athletic trainers
may very well provide the best care possible to players, the structure

in which athletic trainers — who are employees of the club and part

of the club’s medical staff — provide care to players has the potential

to conflict with players’ best interests, and raises concerns, as will be
explained below. As discussed in Chapter 2: Club Doctors, on the one
hand, the club’s medical staff has an obligation to provide the player
care and advice that is in the player’s best interests. On the other hand,
clubs engage athletic trainers and doctors because medical information
about and assessment of players is necessary for clubs’ decisions
about a player’s ability to perform at a sufficiently high level in the short
and long-term. These dual roles for club medical staff, including athletic
trainers, conflict because players and clubs often have conflicting
interests, but the medical staff is called to serve both parties.
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Before we begin our analysis, it is important to point out
that throughout this chapter we emphasize that the practice
of athletic trainers is likely heterogeneous from club to club
at least to some extent. Nevertheless, we were unable to
interview athletic trainers as part of this Report to gain a
better understanding of their work. In November 2014, we
notified the NFL that we intended to seek interviews with
club personnel, including general managers, coaches, doc-
tors, and athletic trainers. The NFL subsequently advised
us that it was “unable to consent to the interviews” on the
grounds that the “information sought could directly impact
several lawsuits currently pending against the league.”
Without the consent of the NFL (the joint association for
NFL clubs, i.e., club athletic trainers” employers), we did
not believe that the interviews would be successful and thus
did not pursue the interviews at that time. Instead, we have
provided these stakeholders the opportunity to review draft
chapters of the Report. We again requested to interview
club personnel in July 2016 but the NFL did not respond
to that request. The NFL was otherwise cooperative. It
reviewed our Report and facilitated its review by club doc-
tors and athletic trainers. The NFL also provided informa-
tion relevant to this Report, including copies of the NFLs
Medical Sponsorship Policy (discussed in Chapter 2: Club
Doctors) and other information about the relationships
between clubs and doctors.

Specifically, the NFL facilitated review of Part 2: The Medi-
cal Team by four NFL club athletic trainers, all of whom
were members of the Professional Football Athletic Train-
ers Society (PFATS), and PFATS’ outside counsel, prior to
publication. We did not communicate with PFATS directly.
PFATS provided comments through the NFL, which were
incorporated into this Report.

Also, in April 2016, we engaged the National Athletic
Trainers Association (NATA), a professional organization
for athletic trainers in all sports and at all levels of play,
about reviewing relevant portions of a draft of this Report.
Among comments provided to us, NATA asked whether
we had sought to interview NFL club athletic trainers
through either PFATS or NATA, apparently unaware of

the NFLs prior response to our planned interviews. When
we explained that we had not pursued such interviews

for the reasons indicated above, NATA indicated that it
would have preferred a different approach. At that time, we
invited NATA to have individual club athletic trainers inter-
viewed. Ultimately, however, NATA informed us that it dis-
cussed our invitation with PFATS and it declined.! Indeed,
when it provided comments for this chapter, PFATS, the
organization with the highest level of interest in protecting
club athletic trainers, did not raise any concern that we had
not interviewed athletic trainers as part of this Report.

Due to limitations on our access to club athletic trainers
we cannot generate club-by-club accounts. The result may
mask a level of variation in current practice, a limitation
we acknowledge.

A Background

The CBA dictates the required presence, education and
certification of athletic trainers:

All athletic trainers employed or retained by Clubs
to provide services to players, including any part
time athletic trainers, must be certified by the
National Athletic Trainers Association and must
have a degree from an accredited four-year college
or university. Each Club must have at least two
full-time athletic trainers. All part-time athletic
trainers must work under the direct supervision of
a certified athletic trainer.

The required education for athletic trainers has actually
increased since the execution of the CBA. Athletic trainers
now must have a master’s degree.’

Each NFL club employs approximately four athletic train-
ers, including a head athletic trainer and three assistants.
Head athletic trainers have an average of 21.9 years of
experience in the NFL, while assistants average approxi-
mately 8.4 years of experience in the NFL.* In the 2014
season, 26 athletic trainers had at least 20 years of experi-
ence and 8 had more than 30 years of experience.’ Athletic
trainers, unlike most club doctors, are full-time employees
of the club and not independent contractors.

To become a certified athletic trainer, an individual must
graduate with a bachelor’s or master’s degree from an ath-
letic training degree program accredited by the Commission
on Accreditation of Athletic Training Education® and pass a
test administered by the Board of Certification for the Ath-
letic Trainer (BOC).® In addition, 42 states require licensure
by the state, 3 states require certification (Louisiana, South
Carolina, and New York) and 4 states only require registra-
tion (Oregon, Colorado, West Virginia, and Minnesota).”
However, only three states (Illinois, Nebraska, and Ver-
mont) require an athletic trainer to be certified by the BOC
to be licensed.® Finally, only California has no licensure,
certification, or registration requirements of any kind.’

States generally define athletic trainers as individuals
responsible for the recognition, prevention, and treatment
of athletic injuries.'® The states that do describe athletic

a According to NATA, 85 percent of PFATS’ members have at least a master’s degree.



trainers’ duties in more detail, define such duties in broad
terms. Illinois’ Athletic Trainers Practice Act is instructive:®

Specific duties of the athletic trainer include but
are not limited to:

(a) Supervision of the selection, fitting, and maintenance of
protective equipment;

(b) Provision of assistance to the coaching staff in the develop-
ment and implementation of conditioning programs;

(c) Counseling of athletes on nutrition and hygiene;

(d) Supervision of athletic training facility and inspection of
playing facilities;

(e) Selection and maintenance of athletic training equipment
and supplies;

(f) Instruction and supervision of student trainer staff;

(0) Coordination with a team physician to provide:

i pre-competition physical exam and health
history updates,

ii. game coverage or phone access to a physician
or paramedic,

iil. follow-up injury care,
iv. reconditioning programs, and

v assistance on all matters pertaining to the health and
well-being of athletes.

(h) Provision of on-site injury care and evaluation as well as
appropriate transportation, follow-up treatment and reha-
bilitation as necessary for all injuries sustained by athletes
in the program;

(i) With a physician, determination of when an athlete may
safely return to full participation post-injury; and

(j) Maintenance of complete and accurate records of all ath-
letic injuries and treatments rendered."

Generally, state licensing statutes and regulations require
athletic trainers to work under the direction of a licensed
physician.!? Indeed, all club athletic trainers work under
the supervision of a club doctor and it is important that
athletic trainers act within the scope of their practice.
Nevertheless, athletic trainers are often the first and most
consistent source of medical care provided to players. Club
doctors generally only visit practice for a few hours a few
times per week (see Chapter 2: Club Doctors, Section F:

b Nevertheless, in reviewing a draft of this chapter, NATA indicated that “many”
statutes governing athletic trainers are currently under legislative review.
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Current Practices), as players’ conditions are unlikely to
change much on a day-to-day basis. Thus, during the week,
athletic trainers are responsible for treating ongoing injuries
by all available methods, including, for example, ice, heat,
ultrasound, massage, and stretching. The athletic trainer
and club doctor remain in contact about players’ conditions
during the week and the club doctor directs the athletic
trainer as to how treatment should proceed.

Additionally, athletic trainers prepare players for each
practice by taping, bracing, and padding various joints
and body parts. Athletic trainers must also be prepared to
respond to any new injuries that occur. Each day, ath-
letic trainers, in consultation with the club’s coaches and
management, complete the daily Injury Report (discussed
at length in Chapter 17: The Media), describing a player’s
practice participation level.'?

Game days proceed similarly, only with the likelihood of
injury significantly increased.'* Athletic trainers assist in the
evaluation of injuries, including the performance of relevant
diagnostic testing. In so doing, athletic trainers work closely
with the various club doctors present on game days.!’

Athletic trainers are often the first
and most consistent source of
medical care provided to players.

Athletic trainers are also largely responsible for maintaining
the player’s medical records. Beginning in 2014, all clubs
utilize a customized electronic medical record (EMR) sys-
tem created by eClinicalWorks.'® A player’s EMR consists
of all of the athletic trainers’ and doctors’ diagnosis and
treatment notations, including any sideline examination
performed on the player.!” Athletic trainers are generally
the persons responsible for entering the notes into the
EMR. Additionally, to the extent a player has obtained a
second medical opinion paid for by the club, the athletic
trainer will incorporate the second opinion doctor’s report
into the player’s EMR.!® The player’s EMR also provides

¢ According to the NFLPS, “[t]he athletic trainer is often the first person to see an
injured player at the game, practice, training camp, mini-camp, etc. The trainer must
be accurate in the identification of injuries and must communication (sic) well with
the team physician. There is a constant source of dialogue between the athletic
trainers and the team physicians in all aspects of the player’s care, whether it's
preventative care, managing current injuries or medical problems, or the entire re-
habilitation process.” Frequently Asked Questions, NFLPS, http://nflps.org/fags/how-
do-nflps-physicians-collaborate-with-team-trainers-to-ensure-optimum-health-for-
players/ (last visited Aug. 7, 2015), archived at http://perma.cc/8FL2-F54H.
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de-identified data to the NFL Injury Surveillance System
(NFLISS), which tracks player injuries and is discussed in
greater detail in Chapter 1: Players.?”

The EMR system also includes a player portal that permits
players to access their medical records at any time, includ-
ing after their career is over.?’ The player’s EMR is other-
wise restricted to the club medical staff and those for whom
the player has authorized access.?! However, as explained
below, players routinely execute collectively bargained
waivers permitting club employees to access their medical
information. Additionally, clubs interested in acquiring a
player can request access to a player’s medical file.??

Given the breadth and depth of athletic trainers’ work and
experience, it is not surprising that some athletic trainers
are responsible for the club’s entire medical operations

and staff. In the 2015 season, five clubs had head athletic
trainers who were also Directors of Sports Medicine or some
similar title for the club (Houston Texans, Atlanta Falcons,
New York Giants, San Francisco 49ers, Seattle Seahawks),
even though none of the athletic trainers are doctors. In

this capacity, the head athletic trainers are responsible

for overseeing the entire medical staff, including doctors,
and serve as an important liaison among players, coaches,
and management.?® In addition, they might be principally
responsible for determining and communicating with the
club’s outside medical providers.?* As a matter of law

and ethics, club athletic trainers’ must practice under the
direction of a doctor.?’ Thus, an athletic trainer’s oversight
of a club doctor must be merely administrative and should
not extend to medical issues. However, if the athletic trainer
has the authority to terminate the club’s relationship with
the club doctor, there is the possibility that the club doctor
will feel pressure from the athletic trainer concerning certain
medical issues.

As noted above, PFATS is an organization that represents
the athletic trainers of NFL clubs.?® “[M]embership in
PFATS is limited to those professionally certified in accor-
dance with the most current NFL Collective Bargaining
Agreement and who are employed full-time as head or
assistant athletic trainers by any of the 32 NFL fran-
chises.”?” PFATS’ mission statement is as follows:

The Professional Football Athletic Trainers Society
(PFATS) is a Professional Association represent-
ing the athletic trainers of the National Football
League. We serve the players of the NFL, the
member Clubs, and other members of the commu-
nity. Our purpose is to ensure the highest quality
of health care is provided to the National Football
League. We are dedicated to the welfare of our

members and committed to the promotion and
advancement of athletic training through educa-
tion and research. The Society is founded on the
professional integrity and the ethical standards
of our members and the fellowship that exists
among us.?®

In addition to PFATS, it is likely that many club athletic
trainers are also members of NATA, mentioned above

in the CBA provision. NATA is a voluntary professional
membership association for certified athletic trainers across
all levels of competition.?? NATA’s stated mission “is to
enhance the quality of health care provided by certified
athletic trainers and to advance the athletic training profes-
sion.”3? NATA informed us that 0.38 percent of its 32,651
members (equal to 124) work in the NFL.3! At a mean of
3.875 per club, it appears almost every NFL athletic trainer
is a member of NATA.

The CBA’s requirement that athletic trainers be certified by
NATA is actually in error and a requirement with which
athletic trainers cannot comply. NATA is a voluntary pro-
fessional association but does not certify athletic trainers.
Athletic trainers are certified by the BOC.3? The BOC used
to be part of NATA, but split from the voluntary associa-
tion in 1989.% Fortunately, the error has no impact, as all
NFL athletic trainers are BOC-certified.* Nevertheless,

to ensure players are being treated by the highest quality
athletic trainers, the CBA should be amended to require
the correct certification, the Board of Certification for the
Athletic Trainer.

Lastly, the BOC promulgates Standards of Professional
Practice.’ The BOC is accredited by the National
Commission for Certifying Agencies and is the only
accredited certification program for athletic trainers in the
United States.*

B Current Legal Obligations*

Athletic trainers generally have a duty to conduct them-
selves in accordance with “the standard of care required

of an ordinary careful trainer” when providing care and
treatment to athletes.’” A breach of an athletic trainer’s
duty could lead to a negligence or medical malpractice
claim. Whether the claim is considered medical malpractice
depends on each state’s medical malpractice and profes-
sional negligence laws and whether the athletic trainer is
considered a healthcare professional within the scope of
the law.38

d The legal obligations described herein are not an exhaustive list but are those we
believe are most relevant to player health.



Athletic trainers also have legal obligations consistent with
their licensure. As discussed above, the vast majority of
states require athletic trainers to be licensed. Generally,
each state’s governing act and/or related regulations also
includes standards of professional conduct with which
athletic trainers must comply.** Many of the standards are
similar to those of other licensed or certified professionals,
such as prohibitions against false statements and discrimi-
nation against protected classes.*?

State statutes and regulations governing athletic trainers are
inconsistent concerning the practice of out-of-state athletic
trainers. As a general rule, each state’s statute or regulations
require a person performing the duties of an athletic trainer
to be licensed by that state. Some states (such as Pennsylva-
nia*!) explicitly authorize athletic trainers from out-of-state
teams to work within the state. However, other states (such
as Florida*?) do not provide any exemption for out-of-state
athletic trainers. Thus, theoretically, athletic trainers of
clubs from outside Florida whose clubs are playing in Flor-
ida may be violating Florida’s statutes governing athletic
trainers by performing services in Florida. Nevertheless,

we are unaware of any enforcement proceedings brought
against out-of-state athletic trainers performing services
with a visiting club. We do not mean to suggest athletic
trainers practicing out-of-state are acting inappropriately
and, in fact, believe it may be preferable if all states had
statutes explicitly permitting out-of-state athletic trainers to
perform their duties within the state while with a visiting
club. Because this does not appear to be a problem in prac-
tice, we have not made this a formal recommendation.

Although the CBA has many provisions governing player
health and safety, only two are directed at athletic trainers.

First, as discussed above, the CBA dictates the required
presence, education and certification of athletic trainers.

Second, athletic trainers have an obligation to permit a
player to examine his medical records once during the pre-
season and once after the regular season. Athletic trainers
are also obligated to provide a copy of a player’s medi-

cal records to the player upon request in the offseason.*?
However, these CBA provisions, agreed to in 2011, are
now outdated. As discussed above, players can now obtain
their medical records any time they would like via the
EMR system.

Below we discuss statutory requirements concerning the
confidentiality of medical information. As briefly discussed
in the introduction to this chapter, an athletic trainer’s
conflicting interests can create complications concerning
the treatment of player medical information. Indeed, in
Section D: Current Practices, we provide the thoughts of
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some current players about these conflicts. However, before
discussing the statutory requirements, it is important to
first state that clubs request or require players to execute
waivers permitting the player’s medical information to be
disclosed to and used by a wide variety of parties, includ-
ing but not limited to the NFL, any NFL club, and any
club’s medical staff and personnel, such as coaches and

the general manager. A copy of this waiver is included as
Appendix L. The circumstances under which these waiv-
ers are executed is an area worthy of additional attention.
For example, questions might be raised as to whether the
players are providing meaningful and voluntary informed
consent in their execution, even though these waivers have
been collectively bargained between the NFL and NFLPA.*

Nevertheless, the federal Health Insurance Portability

and Accountability Act (HIPAA) likely governs athletic
trainer’s requirements concerning the confidentiality of
player medical information. HIPAA requires healthcare
providers covered by the law to obtain a patient’s autho-
rization before disclosing health information protected by
HIPAA.* Covered entities under HIPAA include: “(1) A
health plan[;] (2) A health care clearinghouse[; and,] (3) A
health care provider who transmits any health information
in electronic form.”#¢

Athletic trainers likely meet the third criteria to be consid-
ered a covered entity under HIPAA.© A “[h]ealth care pro-
vider” is defined by HIPAA as anyone who “furnishes . . .
health care in the normal course of business.”*” And
“health care means care, services, or supplies related to the
health of an individual” including “[p]reventive, diagnos-
tic, therapeutic, rehabilitative, maintenance, or palliative
care, and counseling, service, assessment, or procedure with
respect to the physical or mental condition, or functional
status, of an individual or that affects the structure or
function of the body.”*® Moreover, athletic trainers enter
players’ health information into EMRSs that are accessed by
doctors. Athletic trainers thus appear to provide healthcare
within the meaning of HIPAA and thus must comply with
its requirements.

In reviewing a draft of this Report, the NFL stated that
“NFL Club medical teams, when providing medical care
to players for football related injuries and illnesses, are
not ‘HIPAA-covered entities.””* However, the NFL pro-
vided no explanation for this legal conclusion and did not
respond specifically to our analysis in the prior paragraph.

e Onarelated point, it is not clear whether clubs would be considered covered enti-
ties under HIPAA. See Memorandum Opinion and Order, In re: Nat'| Hockey League
Players’ Concussion Injury Litigation, 14-md-2551 (D. Minn. July 31, 2015), ECF
No. 196 (discussing, but not resolving, whether NHL clubs were covered entities
under HIPAA).
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We acknowledge this is not a clear issue, but, based on our
interpretation of HIPAA, it seems likely that athletic train-
ers are covered entities within the meaning of HIPAA and
do have to comply with the law.

If athletic trainers are required to comply with HIPAA as
we believe, the law nevertheless permits healthcare provid-
ers to provide health information about an employee to
an employer without the employee’s authorization where:
(1) the healthcare provider provides healthcare to the
individual at the request of the employer; (2) the health
information that is disclosed consists of findings concerning
a work-related illness or injury; (3) the employer needs the
health information to keep records on employee injuries in
compliance with state or federal law; and, (4) the health-
care provider provides written notice to the individual
that his or her health information will be disclosed to

the employer.*

NFL club athletic trainers might meet the requirements of
HIPAA, permitting them to provide health information
about players to the clubs under the following conditions:
(1) athletic trainers provide healthcare to players at the
request of the employer; (2) nearly every time athletic train-
ers disclose medical information to the club, it concerns

a work-related illness or injury; and, (3) NFL clubs are
required by law to keep records of employee injuries, for
example, the Occupational Health and Safety Act requires
employers with more than 10 employees to maintain
records of work-related injuries and illnesses.>! As for the
fourth prong, our discussions with players make it seem
unlikely that athletic trainers are providing written notice
to players that their health information is being disclosed to
the club at the time of injury, but it is possible that docu-
ments provided to the players before the season provide
such notice.

22 states in which NFL clubs play or
practice have statutes that permit
healthcare providers to provide
employers with an employee’s medical
records and/or information.

It should also be noted that HIPAA permits an employee’s
health information to be disclosed to the extent necessary
to comply with state workers’ compensation laws.*

In addition to the federal HIPAA, some states have passed
laws restricting the disclosure of medical information by
healthcare providers.* However, the nature and scope

of these laws vary considerably in terms of restriction,
disclosure exceptions, and the type of healthcare practitio-
ners governed by the law.’* Specifically, it likely varies from
state to state whether athletic trainers are governed by the
state confidentiality laws, e.g., whether they are considered
healthcare providers within the meaning of the law.

Similar to HIPAA, 22 states in which NFL clubs play or
practice have statutes that permit healthcare providers to
provide employers with an employee’s medical records and/
or information.’>f The reasons that disclosure is permit-
ted are generally related to potential or actual workers’
compensation claims and procuring payment. However,
the state laws vary as to whether a healthcare provider
is permitted to disclose medical information only where
a workers’ compensation claim is possible as opposed to
already filed—some states only permit disclosure after a
claim has been filed.

C Gurrent Ethical Codes

Our initial research did not reveal any ethics code promul-
gated by PFATS. During its review of a draft of this chapter,
PFATS did provide a non-public Code of Ethics that has
existed as part of its Constitution since its formal organiza-
tion in 1982. The sections of the Code most relevant to our
analysis include:*®

1. General Principles:

a. The Society is unique in its scope of caring for only athletes
engaged under contract to an NFL Club. The membership
is charged with the responsibility of providing unique and
important health care for highly visible, talented and experi-
enced athletes that are well paid to execute their talents as
professional football players.

b. Although the primary role of the certified athletic trainer is
to diligently work to make available the best possible health
care for the players, the certified athletic trainer also serves
as liaison between player, physician, coaching staff, man-
agement, and media and must always act in a professional
manner in dealing with each of these groups.

L

f  NFL clubs play and practice in 23 states. Wisconsin is the only state in which an NFL

club plays or practices that does not have a statute permitting healthcare providers
to provide employers with an employee’s medical records and/information.



3. National Athletic Trainers Association Code of Ethics:

The most current version of the Code of Ethics on the
National Athletic Trainers Association (NATA) shall be
deemed to be incorporated by reference as part of this
Code of Ethics as if fully set forth herein.

4. Responsibility of the Certified Athletic Trainer to
the Player:

Player information given to the certified athletic trainer of a
confidential nature with the context of the physician/patient
relationship is privileged communication and must be held

in trust by the certified athletic trainer.

5. Responsibility of the Certified Athletic Trainer to the
Medical Staff:

a. It should be remembered that the role of the certified
athletic trainer is that of a paramedical person, and
that diagnosing of injuries/ilinesses and prescribing
remedial exercise and medication is the job of the
physicians employed.

b. The certified athletic trainer shall honor the standing
operating procedures established by the team physicians
in the physicians’ absence, and shall care for the athletes
in compliance with standing orders until such time that the
athletes can be seen by physicians.

6. Responsibility of the Certified Athletic Trainer to the Club:

a. The certified athletic trainer is a professional member of
the NFL Club that is his employer and should be completely
loyal to the Club.

b. Different Clubs and Coaches have different methods and
philosophies. The certified athletic trainers are expected
to provide their best professional services within the
framework of the existing Club and coaching policy but
should never violate professional ethics based on purported
“Club Policy.”

PFATS’ Code of Ethics recapitulates the structural conflicts
of interest in NFL player healthcare that we believe are
problematic. The Code of Ethics includes multiple contra-
dictions and troubling provisions that lay bare the inher-
ent problem of having a medical provider provide services
to both the club and players, as is discussed further in the
recommendations below.

First, the Code of Ethics declares that athletic trainers must
provide “the best possible health care for the players” but
also declares that the athletic trainer “should be completely
loyal to the Club.” Providing the best possible healthcare
might not always be in the club’s interest. For example,
recommending that a player miss games due to injury might
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be best for the player, but deprives the club of the player’s
services. The Code of Ethics does not address how athletic
trainers are supposed to resolve these competing interests.

Second, the Code of Ethics declares that communications
between the player and athletic trainer are confidential and
“must be held in trust.” However, the Code of Ethics also
declares that an athletic trainer “serves as liaison between
player, physician, coaching staff, management, and media,”
effectively acknowledging what we know to be actual
practice—that athletic trainers communicate regularly with
coaches and club executives about player health. Although
these communications are permitted by the collectively
bargained waivers executed by players as discussed above,
PFATS’ Code of Ethics on this point is self-contradictory.

Third, the Code of Ethics declares that “athletic trainers are
expected to provide their best professional services within
the framework of the existing Club and coaching policy][.]”
It is unclear why athletic trainers’ purported obligations to
provide “the best possible health care for the players” is
subject to “Club and coaching policy.”

Fourth, the Code of Ethics references that NFL players are
“highly visible, talented and experienced athletes that are
well paid to execute their talents as professional football
players.” The players’ visibility and compensation should
be irrelevant to the healthcare that athletic trainers provide
to the players and has no place in a Code of Ethics.

Moving on, as referenced in PFATS’ Code of Ethics, NATA
also has a Code of Ethics.’” The principles most relevant to
our analysis include:

1: Members shall respect the rights, welfare and
dignity of all.

1.3: Members shall preserve the confidentiality of
privileged information and shall not release such
information to a third party not involved in the
patient’s care without a release unless required

by law.

2.1: Members shall comply with applicable local,
state, and federal laws and institutional guidelines.

3.2: Members shall provide only those services

for which they are qualified through education or
experience and which are allowed by their practice
acts and other pertinent regulation.

4: Members shall not engage in conduct that could
be construed as a conflict of interest or that reflects
negatively on the profession.
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4.3: Members shall not place financial gain above
the patient’s welfare and shall not participate in
any arrangement that exploits the patient.?

The above-stated principles leave significant room for
interpretation and debate and NATA does not make any
enforcement decisions public. Consequently, it is difficult to
know how these principles are applied in practice.

In addition, NATA issues a variety of “Position State-
ments,” “Official Statements,” “Consensus Statements”
and “Support Statements” on a variety of topics related to
the health of athletes generally, including treatment of vari-
ous medical conditions and issues including but not limited
to concussions, psychological issues, cardiac arrest, ankle
sprains, performance-enhancing drugs, nutritional supple-
ments, and weight loss and eating disorders.®

NATA also has issued a Position Statement on pre-
participation physical examinations (PPE) and disqualify-
ing conditions.*® NATA’s Position Statement directs that

a “licensed physician (doctor of medicine or doctor of
osteopathy) is the most appropriate person to direct and
conduct the PPE.”® Additionally, the Position Statement
declares that “[p]rivacy must be respected at all times when
the findings of the PPE are communicated. Written autho-
rization must be provided by the athlete . . . before any pri-
vate health information is released.”®! NATA’s requirement
of a written authorization is generally inconsistent with the
law and ethical codes of doctors in cases of fitness-for-play
examinations, which generally permit doctors performing
PPEs to disclose medical information about the examina-
tion and the examinee to the employer, as discussed in
Chapter 2: Club Doctors.

The BOC’s Standards of Professional Practice also include

several relevant directives, with which all certified athletic

»62

trainers must “agree to comply,”®? including;:

e Standard 1: The Athletic Trainer renders service or treatment
under the direction of a physician.

« Standard 2: Prevention: The Athletic Trainer understands and
uses preventive measures to ensure the highest quality of
care for every patient.

g Concerning Principles 4 and 4.3, one could imagine a situation in which an athletic
trainer recommended a certain piece of equipment, apparel, or other product
because he or she was being compensated or had a financial interest in the
companies producing the product. For example, in the 1980s, according to former
Los Angeles Raiders Club Doctor Rob Huizenga, the Professional Football Athletic
Trainer’s Society had an agreement with Gatorade that resulted in only Gatorade
being available on NFL sidelines. Rob Huizenga, You're Okay, It's Just a Bruise 17
(1994). It is unclear whether any such conflicts exist today. Nevertheless, there
remains the inherent conflict of interest between the athletic trainer treating the
player but being employed and compensated by the club.

» Standard 3: Immediate Care: The Athletic Trainer provides
standard immediate care procedures used in emergency situ-
ations, independent of setting.

Standard 4: Clinical Evaluation and Diagnosis: Prior to
treatment, the Athletic Trainer assesses the patient’s level of
function. The patient’s input is considered an integral part of
the initial assessment. The Athletic Trainer follows standard-
ized clinical practice in the area of diagnostic reasoning and
medical decision making.

Standard 5: Treatment, Rehabilitation and Reconditioning:

In development of a treatment program, the Athletic Trainer
determines appropriate treatment, rehabilitation and/ or
reconditioning strategies. Treatment program objectives
include long- and short-term goals and an appraisal of those
which the patient can realistically be expected to achieve from
the program. Assessment measures to determine effective-
ness of the program are incorporated into the program.

Standard 6: Program Discontinuation: The Athletic Trainer,
with collaboration of the physician, recommends discontinu-
ation of the athletic training service when the patient has
received optimal benefit of the program. The Athletic Trainer,
at the time of discontinuation, notes the final assessment of
the patient’s status.

Standard 7: Organization and Administration: All services
are documented in writing by the Athletic Trainer and are
part of the patient’s permanent records. The Athletic Trainer
accepts responsibility for recording details of the patient’s
health status.

Code 1.2: Protects the patient from harm, acts always
in the patient’s best interests and is an advocate for the
patient’s welfare.

Code 1.4: Maintains the confidentiality of patient information
in accordance with applicable law.

Code 1.6: Respects and safeguards his or her relation-

ship of trust and confidence with the patient and does not
exploit his or her relationship with the patient for personal or
financial gain.

Nevertheless, the above Code provisions are generalized
and thus difficult to apply to NFL athletic trainers without
more guidance. According to the BOC’s Professional
Practice and Discipline Guidelines and Procedures, it is
“standard procedure” to publicly release any discipline
imposed on an athletic trainer.®* However, despite closing
304 disciplinary cases in 2015,% the BOC’s database of
disciplinary decisions only contains 63 cases from 20135,
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and only 99 in total, dating back to 2002.% Moreover, the
63 cases in 2015 that are publicly available are not help-

As discussed in the background section of this chapter, the
athletic trainers and club doctors are in regular communi-
ful in interpreting the BOC’s Standards of Professional cation about players’ conditions and treatment. The club
doctors are responsible for directing and supervising the
care of the players by the athletic trainers. Current Player 3

believes that the frequency of interaction between the play-

Practice: 44 concern failure to receive continuing education
credits; 11 concern practicing without a license; 7 concern
criminal conduct; and 1 concerns voluntarily surrendering
a license. The BOC stated that “[m]ost of our disciplinary
cases were private censures and those are not public.”¢%!

D Current Practices’

Players and contract advisors we interviewed confirmed

ers and the athletic trainers results in “better rapport” with
the athletic trainers as compared to the club doctors.™

Nevertheless, other players expressed more concerns about
athletic trainers’ practices as compared to club doctors.”
Not only do athletic trainers spend significantly more time
with the players and the rest of the club’s staff than the club
that athletic trainers are generally the player’s first and doctor, the athletic trainers are also directly employed by
primary source of medical care. Club doctors are only with
the club sporadically during the week of practice, while

the athletic trainers are with the club at all times.* Players
will first meet with the athletic trainer concerning a medi-
cal issue and the athletic trainer then typically determines

whether the player should meet with the club doctor. Cur-

the club whereas club doctors are generally independent
contractors.® Current Player 1 described multiple incidents
in which an athletic trainer did not disclose a player’s actual
diagnosis to the player (in one case a fracture and a torn
ligament in another), which the player only discovered

later from the club doctor.? The same player also indicated
that he believes athletic trainers are pressured by the club
and coaches to have players on the field. Multiple other
current players we interviewed explained their distrust of

rent Player 1:'

[Y]ou go to your team trainers first and then the
doctor comes into the facility—I think it’s like two . ;
) ) ) athletic trainers:
or three times during the week. If they [the train-
ers| think it’s necessary, they’ll have you meet with

the actual doctors.

e Gurrent Player 4: “/ don't trust [athletic trainers] at all. | feel
like 90 percent of the injuries I've had have been undiagnosed
or misdiagnosed before | was able to really identify what was
going on. So the first analysis they always make is under-
representation of the actual injury. You feel like they always
downplay the situation to try to convince me you don’t need to
take any time off whatsoever or maybe take off as little time
as possible and get back on the job immediately.”

h  NATA suggested athletic trainers under investigation often enter into consent agree-
ments with the BOC and that those agreements generally require that the details of
the investigation and agreement not be made public. E-Mail from NATA representa-
tive to author (May 20, 2016) (on file with author).

i As described more fully in the Introduction, Section 2(B): Description, citing ongoing
litigation and arbitration, the NFL declined to consent to our request to interview
current NFL club employees, including coaches, general managers, doctors, and
athletic trainers. Therefore, we did not pursue interviews with these individuals.

j  Current Player 2: “[W]hen it comes to the athletic trainers, that’s really where most
of our medical relationships take place.” Current Player 9: “[T]he training staff is the
first level of contact with the players.”

k  Consequently, peer reviewer and former Green Bay Packers executive Andrew
Brandt refers to athletic trainers as the “bartenders” of the club. Andrew Brandt,
Peer Review Response (Oct. 30, 2015).

| To repeat information provided in the Introduction, we conducted approximately
30-minute interviews with 10 players active during the 2015 season and three play-
ers who recently left the NFL (the players’ last seasons were 2010, 2012, and 2012
respectively). The players interviewed were part of a convenience sample identified
through a variety of methods — some were interested in The Football Players Health

 Gurrent Player 5: “You know they’re paid by the team and
their job is to keep us healthy, keep the parts healthy so that
the team as a whole works. | think sometimes there’s a little
bit more of a trust issue there because a player knows as
soon as the trainer clears me to be healthy and | go out on the
field then I'm liable to get cut if I'm not performing.”

Study more generally, some we engaged through the Law and Ethics Advisory Panel
(LEAP) and Football Players Health Study Player Advisors, and some interviews were
facilitated by a former player now working for the NFLPA. The players interviewed
had played a mean of 7.5 seasons, with a range of 2 to 15 seasons, and for a

mean of between 3 and 4 different clubs (3.4 clubs), with a range of 1 to 10 clubs.
In addition, we interviewed players from multiple positions: one quarterback; two
fullbacks; one tight end; three offensive linemen; two linebackers; one defensive
end; two safeties; and a special teams player (not a kicker, punter, or long snapper).
We aimed for a racially diverse set of players to be interviewed: seven were white
and six were African American. Finally, the players also represented a range of skill
levels, with both backups and starters, including four players who had been named
to at least one Pro Bowl team. These interviews were not intended to be representa-
tive of the entire NFL player population or to draw scientifically valid inferences, and
should not be read as such, but were instead meant to be generally informative of
the issues discussed in this Report.

Current Player 8 agreed that there was more trust with athletic trainers “just
because we see them more.”

Current Player 1: “[P]layers do trust the doctors. But | think it’s more the trainers that
they don’t trust as much.” Current Player 2 described the lack of trust in athletic
trainers as “even more so than the doctors.” Current Player 10: “I think there’s less
trust in the trainers than the team doctors.”

Current Player 2: “I don’t think guys are satisfied [with the care provided by athletic
trainers], that’s for sure.”

The same player complained that the athletic training staff uses outdated treatment
methods, effectively using ice and electrical stimulation regardless of the injury. The
player indicated that, as a result, players are less likely to report injuries so they do
not have to report to practice early to undergo a minimally effective treatment they
could perform at home.

Current Player 4 also explained “I've had trainers try to convince me not to have a
second opinion.”
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e Gurrent Player 8: “Usually the head [athletic trainer] is more
of the coaches’ friend than a player’s friend . . . . The training
staff is meant to rehabilitate you to play on Sunday. It is not
meant to rehabilitate you for . . . every-day activities later in
life. The thought of ‘Your playing could [cause] further dam-
age’ isn’t the concern — it’s ‘Can you play?’”

As mentioned above, players execute collectively bargained
waivers permitting the athletic trainer and club doctors to
disclose the player’s medical information to club employees,
such as coaches and the general manager. Athletic trainers
thus keep coaches and general managers apprised of play-
ers’ injury statuses during regular meetings so the general
manager can make a decision about whether or not to sign
another player in the event a player is unable to play.® Play-
ers indicated that the communications between the athletic
trainers and the coaches and general manager place pres-
sure on players to practice and also cause them to withhold
information from the athletic trainer.® Players do not want
to tell the athletic trainer that they are not healthy enough
to practice, for fear that the athletic trainer will then relay
that message to the general manager with the sugges-

tion that the general manager consider signing a potential
replacement player.

Our communications with players revealed a meaningful
level of distrust with athletic trainers. Of course, not all
players feel this way about all trainers. Indeed, some of
the players we interviewed had positive comments about
athletic trainers:

e Gurrent Player 2: “/W]e’re fortunate enough here where we
do have a trainer who’s willing to stand up to our coach if he
feels that guy’s not ready to get back on the field.”

e Gurrent Player 3: “[T]he trainers . . . a lot of them have been
very cautious about the long term goals. ‘I know you might
be able to come back and play this week, but you risk more
potential injury. If you sit out another week, you’'d be better off
next week.’ So, | think we have some pretty decent trainers in
that regard, but | don’t know.”

e Gurrent Player 10: “[T]he trainers do what’s best for
the players.”

r Current Player 1: “[O]ur head trainer has a meeting with our GM and head coach at
least once a week about whatever injuries are going on in the team.” Current Player
2: “Our trainer has a meeting with our head coach every day during the season. And
they’re constantly talking about the status of guys[.]” Current Player 6 described his
communications with the club’s medical staff as “not confidential.” Current Player 9:
“The head trainer meets with the coach every single day.”

s Current Player 8: “| go into those meetings [with the athletic trainer] very conscious
of the fact that anything | say or do, it’s going to be relayed to the people who are
there to determine my future.” However, as discussed in Chapter 1: Players, players
are obligated by the CBA and their contract to disclose their medical conditions at
certain times.

* Former Player 2: “/ would say . . . probably 80 percent trust
the trainers, 20 percent don’t.”

Moreover, during its review of a draft of this chapter, both
PFATS and NATA provided citations to stories in which
players praised club athletic trainers.®” In addition, while
not himself a player, peer reviewer and former NFL club
executive Andrew Brandt noted he “rarely” saw trust
between players and athletic trainers as an issue, in part
due to the longevity of the club’s training and medical staff.
Nevertheless, Brandt also acknowledges the dynamic is
“ripe for potential conflict.”*®

Similarly, in reviewing a draft of this chapter, NATA’s repre-
sentative stated that some athletic trainers “were (and some
still are) told to get the athlete back out at all costs. They
do it or risk losing their job. Some have left the pro-ranks
because of this.”® Nevertheless, NATA’s representative also
indicated there are times where players ignore athletic train-
ers’ advice not to play, and then “come back and blame the
medical staff for allowing them to play!””°

Additionally, when players are rehabilitating their injuries,
they generally do it under the supervision of the athletic
trainer and strength and conditioning coach on a separate
practice field away from the coaches and other players.
Players we interviewed also indicated that veteran and star
players are often treated differently concerning injuries than
younger or less marquee name players. Current Player 1:

You can definitely see a very different treatment
of, let’s say a rookie who’s injured versus a guy
who’s in bis eighth, ninth year in the NFL. Those
guys could have the same injury but the veteran,
the star, he definitely gets preferential treatment,
gets the benefit of the doubt that maybe he really
is injured and that be needs to take a few days off.
Where that rookie, he definitely doesn’t get that
benefit of the doubt. They expect him to have to
prove bimself almost every day.

Andrew Brandt also confirmed that younger or lesser
skilled players often do not receive the same treatment as
star players:

I can recall meetings discussing injured play-

ers who had no chance of making the team, and
being asked to “get them out of here.” 1 knew

that meant to contact the agent and negotiate an
injury settlement for the remaining term of bis
injury. Thus, we would move the player out of our
training room, as he was taking up resources and
training staff needed for higher caliber players who
were going to be key contributors on the roster.”!



Although we recognize that players may not be experts
in treatment methods, multiple players we interviewed
also complained that athletic trainers utilize outdated
treatment methods:

* Gurrent Player 1: “[T]hey have the same treatment for every
injury and that'’s just ice and [electrical] stim[ulation].”

e Gurrent Player 2: Described his club’s athletic trainers as
“being dated with some of the ways that they treat us.”

* Current Player 7: “A lot of us believe . . . they have the
general treatment that everybody knows of . . . . It’ just kind
of like ‘Oh, let’s get an ice pack. You'll be okay.’ It's for every
injury.”

In reviewing a draft of this Report, the NFL stated that it
believed these comments to be misplaced. Instead, the NFL
believes the players’ sentiments reflect that “(a) Athletic
Trainers [are] not doing what doctors are supposed to

do; and (b) a preference for less invasive therapies before
getting to needles, drugs, MRIs, etc.””?> The NFLs point is
reasonable, but to resolve the debate would require a com-
prehensive analysis of the type of treatments provided by
athletic trainers and possible alternatives. Such an analysis
is beyond our expertise and the scope of this Report.

Multiple current players explained that their concerns
about athletic trainers and the club’s healthcare opera-
tions caused them to self-treat or to seek care and treat-
ment outside of the club, both during the season and in
the offseason:

e Gurrent Player 4: “[P]layers should seek out more outside
help . ... A lot of guys have chiropractors, massage thera-
pists, and a number of other different people that they see
that can really help to get [rehabilitation] done. The team has
chiropractors and sometimes massage therapists but, again, |
feel like they do the bare minimum.”

* Gurrent Player 5: “A lot of guys think the older you get the
more you start working outside the system as far as not nec-
essarily with doctors but with a different massage therapist
or a different kind of trainer or a different kind of rehab . . . .
The ability to go to an outside . . . physical therapy and rehab,
| think that should be expanded or encouraged . . .. | go to
an outside facility and hire someone to have one-on-one

t  Denver Broncos defensive lineman Antonio Smith told the Associated Press the
same in 2016: “You've got to get yourself a good system. Chiropractor, massage
therapist, stretch therapist. A lot of guys are doing IVs now . . . . Take care of your
body. You've got to do that. If the team doesn’t supply it, you spend the money.”
Howard Fendrich and Eddie Pells, AP Survey: NFL players question teams’ attitudes
on health, Associated Press (Jan. 30, 2016, 7:39 PM), http://pro32.ap.org/article/
ap-survey-nfl-players-question-teams%E2%80%99-attitudes-health, archived at
https://perma.cc/V5RR-XGY3.
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treatment for an hour instead of having to battle with being
understaffed in our fraining room . . . . When you’re going

to an outside physical therapy joint, I'm paying this physical
therapist money. They’re giving me their time and attention.
When the team is paying the trainer and | come in there, I'm
demanding 100 percent of their attention but they’re not giv-
ing it because they’re paid to treat everybody. So they can’t
give you 100 percent of the treatment.”

* Gurrent Player 6: “I've learned you're better off if you don’t
trust [athletic trainers] in dealing with the training room . . ..
It seems like some people have to deal with the bureaucracy
and the politics in the training room . . . . [ljf you’re in pain or
have an injury, just take your ass back to the hotel room and
you give yourself your own massage and you treat it your-
self. ... It seems like you’re constantly being evaluated in the
building and it’s not even separate from the training room.”

e Gurrent Player 8: “[T]he majority of guys get their therapy
outside of the building, not in the training room . . . . | think the
reason is trust[.]”

Additionally, there have been reports that when conven-
tional treatment methods have not worked, some players
have reportedly turned to the developing field of stem cell
therapy treatments.”> The efficacy of stem cell therapies

is unclear and the U.S. Food and Drug Administration

has argued successfully that stem cell therapies require its
approval before being practiced on patients.”* As a result,
many prospective patients and some players have traveled
overseas to receive treatments that are not approved in the
United States. These practices raise concerns that should be
monitored as stem cell therapies and their use by NFL play-
ers develop, including the role of club medical personnel in
potentially helping players understand the risks of seeking
unapproved therapies.

E Enforcement of Legal and

Ethical Obligations"

The 2011 CBA provides a few options for players dis-
satisfied with their healthcare, including athletic trainers.
Nevertheless, these options, discussed below, provide ques-
tionable remedies to the players.

First, a player could submit a complaint to the Account-
ability and Care Committee. The Accountability and Care
Committee consists of the NFL Commissioner (or his

u Appendix K is a summary of players’ options to enforce legal and ethical obligations
against the stakeholders discussed in this Report. In addition, for rights articulated
under either the CBA or other NFL policy, the NFLPA and the NFL can also seek to
enforce them on players’ behalves.
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designee), the NFLPA Executive Director (or his designee),
and six additional members “experienced in fields relevant
to healthcare for professional athletes,” three appointed

by the Commissioner and three by the NFLPA Executive
Director.” “[T]he complaint shall be referred to the League
and the player’s Club, which together shall determine an
appropriate response or corrective action if found to be rea-
sonable. The Committee shall be informed of any response
or corrective action.””® There is thus no neutral adjudica-
tory process for addressing the player’s claim or compensat-
ing the player for any wrong suffered. The remedial process
is left entirely in the hands of the NFL and the club, both of
which would have little incentive to find that a club medical
official acted inappropriately and to compensate the injured
player accordingly.

Second, a player could request the NFLPA to commence an
investigation before the Joint Committee on Player Safety
and Welfare (Joint Committee). The Joint Committee con-
sists of three representatives chosen by the NFL and three
chosen by the NFLPA.”” “The NFLPA shall have the right
to commence an investigation before the Joint Committee
if the NFLPA believes that the medical care of a team is
not adequately taking care of player safety. Within 60 days
of the initiation of an investigation, two or more neutral
physicians will be selected to investigate and report to the
Joint Committee on the situation. The neutral physicians
shall issue a written report within 60 days of their selec-
tion, and their recommendations as to what steps shall be
taken to address and correct any issues shall be acted upon
by the Joint Committee.””8 While a complaint to the Joint
Committee results in a neutral review process, the scope of
that review process’ authority is vague. The Joint Com-
mittee is obligated to act on the recommendations of the
neutral physicians, but it is unclear what it means for the
Joint Committee to act and there is nothing obligating the
NFL or any club to abide by the neutral physicians’ or Joint
Committee’s recommendations. Moreover, there is no indi-
cation that the neutral physicians or Joint Committee could
award damages to an injured player.”

In 2012, the NFLPA commenced the first and only Joint
Committee investigation.®” The nature and results of that
investigation are confidential per an agreement between the
NFL and NFLPA.8!

Third, a player could try to commence a Non-Injury Griev-
ance.®? The 2011 CBA directs certain disputes to desig-
nated arbitration mechanisms®® and directs the remainder
of any disputes involving the CBA, a player contract, NFL
rules or generally the terms and conditions of employ-
ment to the Non-Injury Grievance arbitration process.3

Importantly, Non-Injury Grievances provide players with
the benefit of a neutral arbitration and the possibility of a
“money award.”®

However, there are several impediments to pursuing a Non-
Injury Grievance against an athletic trainer (or any club
employee). First, athletic trainers are not parties to the CBA
and thus likely cannot be sued for violations of the CBA.3¢
Instead, the player could seek to hold the club responsible
for the athletic trainer’s violation of the CBA.%” Second,
Non-Injury Grievances must be filed within 50 days “from
the date of the occurrence or non-occurrence upon which

”88 3 timeframe that is much shorter

the grievance is based,
than your typical statute of limitations. And third, play-
ers likely fear that pursuing a grievance against an athletic
trainer could result in the club terminating him. Current
Player 8 stated as much: “You don’t have the gall to stand
against your franchise and say ‘They mistreated me.” . . .
I, still today, going into my eighth year, am afraid to file a

grievance, or do anything like that[.]”

While it is illegal for an employer to retaliate against an
employee for filing a grievance pursuant to a CBA,* such
litigation would involve substantial time and money for an
uncertain outcome. Moreover, given the precarious nature
of players’ employment and the considerable discretion the
club has over the roster, any such retaliation would be chal-
lenging to prove.

Outside of the CBA, players can also attempt to bring civil
lawsuits against NFL club athletic trainers for negligence or
professional malpractice. However, there are serious imped-
iments to such claims. First and foremost, the player’s claim
would likely be barred by workers’ compensation statutes.
Workers’ compensation statutes provide compensation

for workers injured at work and thus generally preclude
lawsuits against co-workers based on the co-workers’ neg-
ligence.?® This was the result in the Stringer case (discussed
in more detail below), in multiple cases brought by NFL
players against club doctors,’! and in a case against an NBA
club athletic trainer.”

Our research has revealed only two cases in which an NFL
club athletic trainer was sued by a player.

First, in 1989, former Seattle Seahawks safety Kenny
Easley sued the Seahawks, the Seahawks doctor and
athletic trainer, and Whitehall Laboratories, a maker of
Advil, alleging that Easley’s use of Advil had caused him
kidney damage necessitating a transplant.”® Easley alleged
the Seahawks medical staff negligently provided him
with large doses of the drug and did not tell him when he
developed kidney problems.”* Easley ultimately reached



an undisclosed settlement with the doctor and Whitehall
Laboratories in 1991.% The result of the case as against the
athletic trainer is unclear. News reports discussed a pending
workers’ compensation case, which suggests that Easley’s
case against the athletic trainer, a co-worker, was dismissed.

In 2001, Minnesota Vikings Pro Bowl offensive tackle
Korey Stringer died of complications from heat stroke after
collapsing during training camp.®® Stringer’s family later
sued the Vikings, Vikings coaches, athletic trainers and
affiliated doctors, the NFL, and the equipment manufac-
turer Riddell. Of specific relevance, Stringer’s family sued
three Vikings athletic trainers.

A Minnesota trial court granted summary judgment’ in
favor of the Vikings, the athletic trainers, and others in an
unpublished order.’” Of relevance, the trial court deter-
mined that the athletic trainers did not owe a personal
duty to Stringer and that they were not grossly negligent.’®
Stringer’s representatives were required to prove both
elements to avoid preemption by Minnesota’s workers’
compensation statute.”

The Minnesota Court of Appeals determined that the
athletic trainers against whom appeal was sought“ did owe
a personal duty to Stringer but affirmed judgment in their
favor by finding that they were not grossly negligent as a
matter of law.1%0

The Supreme Court of Minnesota affirmed the decisions

in favor of the athletic trainers and held that they did not
owe a personal duty to Stringer.!®! Under Minnesota law,
an employee owes a personal duty to an injured employee
only where the employee acts “outside the course and scope
of employment.”!%? Because the Vikings’ athletic trainers
were acting within their scope of their employment when
treating Stringer, they did not owe Stringer a personal duty
and thus any claims against them were barred by workers’
compensation laws.!%

The fact that as a matter of Minnesota workers’ compensa-
tion law the athletic trainers did not owe a personal duty
to Stringer does not mean that the athletic trainers did not
have obligations to Stringer or that the athletic trainers’
only concern was for the club. As part of their obliga-
tions to the Vikings, the athletic trainers provided care to
Stringer and other Vikings players. However, so long as the
care being provided to Stringer was within the scope of the

v Summary judgment is “[a] judgment granted on a claim or defense about which
there is no genuine issue of material fact and on which the movant is entitled to
prevail as a matter of law.” Black’s Law Dictionary (9th ed. 2009).

w Stringer’s estate did not appeal the trial court’s decision with respect to one of the
athletic trainers. See Stringer v. Minn. Vikings Football Club, 705 N.W.2d 746, 748
n.1 (Minn. 2005).
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athletic trainers’ employment, Minnesota’s workers’ com-
pensation statutes prevented them from being held person-
ally liable for any alleged negligence.

The CBA also presents a potential obstacle against any such
claim. This is because the Labor Management Relations
Act (LMRA)!% bars or “preempts” state common law*
claims, such as negligence, where the claim is “substantially
dependent upon analysis of the terms” of a CBA, i.e., where
the claim is “inextricably intertwined with consideration

of the terms of the” CBA.”!% In order to assess an athletic
trainer’s duty to an NFL player, an essential element of a
negligence claim, the court may have to refer to and analyze
the terms of the CBA, resulting in the claim’s preemption.!%
Preemption occurs even though athletic trainers are not
parties to the CBA and thus likely cannot be a party in any
CBA grievance procedure. So long as the player’s claim is
“inextricably intertwined” with the CBA, it will be pre-
empted. In these cases, player complaints must be resolved
through the enforcement provisions provided by the CBA
itself (i.e., a Non-Injury Grievance against the club), rather
than litigation.

PFATS’ Code of Ethics also provides two purported
enforcement mechanisms. First, according to PFATS, its
“Constitution expressly authorizes disciplinary action
against members for violations of the Constitution,” of
which the Code of Ethics is part.!”” However, “[d]isci-
plinary action for alleged violations of the PFATS Code

of Ethics can only be initiated by the Executive Commit-
tee.” 1% PFATS’ Code of Ethics empowers the Executive
Committee to “fine, suspend, or expel any member[.]”!%
When we inquired as to how often this provision had been
invoked, we were informed that “[i]n the last 10 years, the
Executive Committee has not initiated disciplinary action
against a PFATS member for violations of the PFATS Code
of Ethics.”!10

Second, PFATS’ Code of Ethics also declares that any viola-
tion of the Code of Ethics may be referred to NATA.!!!
According to PFATS, “[d]isciplinary actions for violations
of the PFATS Code of Ethics and the NATA Code of Ethics
are separate and independent. If the Executive Committee
initiates disciplinary action for an alleged PFATS Code of
Ethics violation, there is no requirement for such matter to
be referred to the NATA. Similarly, if the Executive Com-
mittee or a PFATS member refers an alleged violation of
the NATA Code of Ethics to the NATA for disciplinary

x  Common law refers to “[t]he body of law derived from judicial decisions, rather than
from statutes or constitutions.” Black’s Law Dictionary (9th ed. 2009). The concept
of “preemption” is “[t]he principle (derived from the Supremacy Clause [of the Con-
stitution] that a federal law can supersede or supplant any inconsistent state law or
regulation.” /d.
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action, there is no requirement for the Executive Commit-
tee to initiate disciplinary action based on a violation of the
PFATS Code of Ethics.”"'? However, “[i]n the last 10 years,
there have been no referrals by the Executive Committee or
a PFATS member to the NATA for disciplinary action for
violations of the NATA Code of Ethics.”'!> Moreover, even
if PFATS did refer a member’s conduct to NATA, NATA’s
possible sanctions are limited to suspension or cancellation
of membership, public censure or private reprimand.'"

NATA has no authority to compensate the injured player.''s

In sum, there has been no enforcement action related to
the PFATS Code of Ethics for at least the past decade. Of

course, it is impossible to tell if this is a result of superb
compliance or lax enforcement. Regardless of compliance,
however, we believe that the Code of Ethics is insufficient
for the reasons described above, and also recommend a
more robust enforcement mechanism.

A player could also file a complaint with the BOC if he
believes the athletic trainer has violated one of the BOC’s
Standards of Professional Practice.!'® While the BOC has
the authority to revoke the athletic trainer’s certification,
the BOC has no authority to compensate the player.!'”
In addition, the BOC has never disciplined an NFL club

athletic trainer.''$
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F  Recommendations Concerning Athletic Trainers

Athletic trainers are the player’s principal source of healthcare. For this reason, it is important that they hold player health

as their paramount responsibility and act in accordance with their legal and ethical obligations at all times. Neverthe-
less, as discussed above in the Current Practices Section, some players expressed concerns about athletic trainers’ practice
because of their close relationship to the club. To address this concern, we make the below recommendations.

Additionally, because the roles of the athletic trainer and the players’ doctors are so intertwined, all recommendations
made in Chapter 2: Club Doctors, Section H: Recommendations, Chapter 4: Second Opinion Doctors, Section F: Rec-
ommendations, Chapter 5: Neutral Doctors, Section F: Recommendations, and Chapter 6: Personal Doctors, Section F:
Recommendations have some application to the athletic trainers. In addition to the recommendations in those chapters,
and while we were unable to interview athletic trainers to gauge their viewpoints,” we make the recommendations below
to help improve the care relationship between athletic trainers and players.

Goal 1: To ensure that players receive the best healthcare possible from providers

who are as free from conflicts of interest as possible.

Principles Advanced: Respect; Health Primacy; Empowered Autonomy; Transparency; Managing Conflicts of Interest;
and, Justice.

Recommendation 3:1-A: The current arrangement in which club (i.e., “team”) medical
staff, including doctors, athletic trainers, and others, have responsibilities both to players
and to the club presents an inherent conflict of interest. To address this problem and help
ensure that players receive medical care that is as free from conflict as possible, division
of responsibilities between two distinct groups of medical professionals is needed. Player
care and treatment should be provided by one set of medical professionals (called the
“Players’ Medical Staff”), appointed by a joint committee with representation from both
the NFL and NFLPA, and evaluation of players for business purposes should be done by
separate medical personnel (the “Club Evaluation Doctor”).

This recommendation also appears in and is described at length in Chapter 2: Club Doctors. We recommend that club
doctors and athletic trainers be treated the same way. This recommendation contemplates that athletic trainers (in addition
to the other medical professionals treating players) be chosen, reviewed, and terminated (as necessary) by a League-wide
independent Medical Committee whose members are jointly selected by the NFL and NFLPA. The athletic trainers’ princi-
pal day-to-day duties would remain largely the same as they are now— providing medical care to the players and updating
the club on player health status (just in a different way). However, the key distinction is that this recommendation elimi-
nates the athletic trainer’s obligations to and relationship with the club.” The athletic trainer would no longer report to or
meet regularly with coaches and club executives concerning player health. Instead, player health status would be

y As described in the background of this chapter, citing ongoing litigation and arbitration, the NFL declined to consent to our request to interview persons currently employed by or
affiliated with NFL clubs, including coaches, general managers, doctors, and athletic trainers. Therefore, we did not pursue interviews with these individuals.

z  Current Player 10: “If protecting the health of players always takes precedence, as Roger Goodell has stated, then trainers need to have players’, not owners’, best interests in
mind at all times.”
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transmitted to the club through a Player Health Report completed by the Players’ Medical Staff.* Additional logistics con-
cerning the recommendation are discussed in Chapter 2: Club Doctors and Appendix G: Model Article 39 of the Collec-
tive Bargaining Agreement — Players’ Medical Care and Treatment. Nevertheless, most importantly, the proposed structure
removes any conflict of interest in the care being provided to players by athletic trainers and other medical staff. This rec-
ommendation concerns both club doctors and athletic trainers and is an important recommendation for the improvement
of player health. Like club doctors, athletic trainer best practices include the avoidance and minimization of conflicts of
interest.!" Indeed, in reviewing a draft of this chapter, NATA described this recommendation as “possibly controversial,”
but “sound.”'?* One positive sign as to the feasibility of our recommendation is that PFATS did not express any opposition
to this recommendation when it reviewed a draft of this chapter.

Recommendation 3:1-B: The Professional Football Athletic Trainers Society should revise
its Code of Ethics.

As discussed above, PFATS’ existing Code of Ethics is contradictory and reflects the inherent conflicts of interest in the
current structure of club medical staff that runs counter to the best interests of the players. The Code of Ethics should be
revised to eliminate the contradictions and problematic provisions we identified above. More specifically, the PFATS Code
of Ethics should emphasize the principle of health primacy and minimizing conflicts of interests by indicating (like the
NATA Code of Ethics) that the athletic trainer’s foremost duty is the furthering of the best interests of the player under the
athletic trainer’s care, regardless of the club’s policies or wishes.

In addition, enforcement is essential. Violations of a professional code of ethics should include meaningful punishments,
ranging from warnings and censures to fines and suspensions. However, PFATS has not initiated any enforcement pro-
ceedings in at least the last 10 years. In order to be effective, the enforcement and disciplinary schemes might need to be
included in the CBA.

aa As explained in Chapter 2: Club Doctors, Recommendation 2:1-A, The Player Health Report would briefly describe: (1) the player’s condition; (2) the player’s permissible level of
participation in practice and other club activities; (3) the player’s current status for the next game (e.g., out, doubtful, questionable, or probable); (4) any limitations on the player’s
potential participation in the next game; and (5) an estimation of when the player will be able to return to full participation in practice and games. The Player Health Report would
be a summary form written for the lay coaches and club officials, as opposed to a detailed medical document. Generally speaking, we propose that the Player Health Reports be
provided to the club before and after each practice and game. Additionally, the club would be entitled to a Player Health Report on days where there is no practice or game if a
player has received medical care or testing.
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NATA Comments (July 14, 2016).

Interview with MaryBeth Horodyski, Vice President, NATA, and Jim
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See 2011 CBA, Art. 43,§ 1.
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medical malpractice claim against Club doctor barred by state workers’
compensation statute); Daniels v. Seattle Seahawks, 968 P.2d. 883
(Wash. Ct. App. 1998) (same); Hendy v. Losse, 819 P.2d 1 (Cal. 1991)
(same). See also Bryant v. Fox, 515 N.E.2d 775 (lll. App. Ct. 1987) (NFL
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See McLeod v. Blase, 659 S.E.2d 727 (Ga. Ct. App. 2008) (former Atlanta
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(Minn. 2005).
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