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The NFL is an unincorporated association of 32 member clubs.®’ It
serves as a centralized body for obligations and undertakings shared by
the member clubs. Nevertheless, each member club is a separate and
distinct legal entity,®® with its own legal obligations separate and distinct
from club owners and employees. This chapter focuses on NFL clubs as
individual entities, rather than the clubs’ employees, many of whom are
discussed in other chapters. Additionally, the role of NFL club owners is
discussed in Chapter 7: The NFL and NFLPA.

NFL clubs are the players’ employers and hire many of the stakeholders
discussed in this report. In this respect, NFL clubs play a powerful role
in dictating the culture concerning player health.
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A ) Background

NFL clubs are important stakeholders in player health.
They are powerful organizations that employ many people
with direct day-to-day interaction concerning player health
issues. Club owners typically hire a general manager who
then hires the coaching and football operations staff.

The general manager and other executives are also likely
involved with the hiring of the medical staff. Like all orga-
nizations, there is thus likely to develop a specific culture
surrounding important issues, which will vary from club to
club. In football, the club’s attitude towards player health
can have a significant impact.

NFL clubs are the players’ employers
and hire many of the stakeholders
discussed in this report. In this
respect, NFL clubs play a powerful
role in dictating the culture concerning
player health.

B ) Current Legal Obligations®

The 2011 CBA contains multiple provisions governing
clubs’ health obligations to its players:®

1. Medical Gare Generally: “Each Club shall use its best efforts
to ensure that its players are provided with medical care
consistent with professional standards for the industry.”’

2. Physically Unable to Perform (PUP) List: Any player who is
placed on the PUP List as a result of a football-related injury
“will be paid his full Paragraph 5 Salary while on such list.”?
In practice, this provision differentiates the PUP List from the
Non-Football Injury (“NFI”) List. A player is placed on the NFI
List when he suffers an injury outside of football and clubs
are not required to pay players their Paragraph 5 Salary while
they are on the NFI List.

3. Club Physicians: Clubs must retain a board-certified ortho-
pedic surgeon and at least one physician board-certified in

a The legal obligations described herein are not an exhaustive list but are those we
believe are most relevant to player health.

b The club obligations discussed herein are separate and apart from those of the NFL
as a centralized entity.

internal medicine, family medicine, or emergency medicine.
All physicians also must have a Certificate of Added Quali-
fication in Sports Medicine.? In addition, clubs are required
to retain consultants in the neurological, cardiovascular,
nutritional, and, neuropsychological fields.*

4. Physicians at Games: “All home teams shall retain at least
one [Rapid Sequence Intubation] RSI physician who is board
certified in emergency medicine, anesthesia, pulmonary
medicine, or thoracic surgery, and who has documented
competence in RSl intubations in the past twelve months.
This physician shall be the neutral physician dedicated to
game-day medical intervention for on-field or locker room
catastrophic emergencies.”

5. Club Athletic Trainers: “All athletic trainers employed or
retained by Clubs to provide services to players, including any
part time athletic trainers, must be certified by the National
Athletic Trainers Association and must have a degree from
an accredited four-year college or university. Each Club must
have at least two full-time athletic trainers. All part-time
athletic trainers must work under the direct supervision of a
certified athletic trainer.”®

6. Second Medical Opinion: Clubs are obligated to pay for a
player’s consultation with a physician for a second medical
opinion provided the player first consults with the club physi-
cian and the club physician is provided a report of the second
physician’s examination and diagnosis.”

7. Player’s Right to a Surgeon of His Choice: Players have the
right to choose the surgeon who will perform a surgery and
the club must pay for the surgery provided the player first
consulted with the club physician.®

8. Workers’ Gompensation: Clubs are required to provide
workers’ compensation coverage or comparable benefits to
its players.®

9. Injury Protection: If a player is physically unable to play in
the season following a season in which he was injured but
remains under contract with the club, clubs are required to
pay an amount equal to 50 percent of the player’s Para-
graph 5 salary in the subsequent season, up to a range of
$1-1.2 million."°

a ) Players can also earn “Extended Injury Protection”
benefits up to a range of $500-575,000 for the second
season after the season in which the player was injured.

In addition to their obligations under the CBA, NFL clubs
also have statutory obligations to provide health insurance
to NFL players. Starting in 2015, the 2010 Patient Protec-
tion and Affordable Care Act (ACA) obligates employers
who employ an average of at least 50 full-time employees



on business days to provide some basic level of health
insurance to its employees or pay a financial penalty.'> NFL
clubs certainly employ more than 50 people (NFL clubs
have 53 players, not including players placed on Injured
Reserve, and a host of other employees)'® and thus are
obligated by the ACA to provide basic health insurance to
their players.

Additionally, it is possible that NFL clubs are obligated
to take certain measures concerning employee health and
safety as a result of the Occupational Safety and Health
Act'* or a similar state or federal regulatory scheme.
However, research has not revealed the application of any
such scheme to the NFL in practice, and we thus avoid a
theoretical analysis here. The application of the Occupa-
tional Safety and Health Act is the subject of future work
by the Law & Ethics Initiative of The Football Players
Health Study.

However, one statutory employee-benefit mechanism with
which NFL clubs do have regular interactions is workers’
compensation laws. Before we discuss the current ethi-
cal codes and current practices of the clubs, we discuss in
detail the application of workers’ compensation laws to
NFL clubs.

1) WORKERS’ COMPENSATION

Workers’ compensation benefits and statutes have been
contentious issues in the NFL.

“Workers” compensation laws provide protections and
benefits for employees who are injured in the course of their
employment. In the typical case, the workers’ compensation
regime grants tort immunity to employers in exchange for
the regime’s protections and benefits to the employee.” !
Since the first CBA in 1968, NFL clubs have been obligated
to make the necessary arrangements to provide workers’
compensation benefits to their players. If the state in which
the club operates does not have workers’ compensation or
specifically excludes professional athletes from workers’
compensation coverage, the CBAs have required those clubs
to “guarantee equivalent benefits to its players.”!¢

As a preliminary matter, it is important to point out that
workers’ compensation laws, systems and benefits vary
widely among the states. Below, we try to provide a general
description of workers’ compensation rights and their rel-
evance to NFL players.

Workers’ compensation provides two important benefits to
workers: monetary compensation; and, coverage for medi-
cal care. We discuss each of these benefits in turn.
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Workers’ compensation payments typically depend on the
employee’s level of injury or disability and the extent to
which the injury or disability affects the employee’s ability
to continue working. Generally, workers receive “around
one-half to two-thirds of the employee’s average weekly
wage.”!” In addition, the amount of benefits is subject

to maximums which are usually tied to the state’s aver-
age weekly wage,'® and are generally between $500 and
$1,000." The benefits continue so long as the employee
is disabled or unable to work. Additionally, the amount

a player receives in workers’ compensation reduces the
amount the club is obligated to pay the player for certain
other CBA-provided benefits.?

Medical care coverage is an important benefit available

to players through workers’ compensation. If a player is
injured during the season, he is entitled to medical care
from the club “during the season of injury only[.]”?! Conse-
quently, if a player suffers an injury that causes him to have
ongoing or recurring healthcare needs (such as surgeries)
well beyond the season of injury (and for perhaps the rest
of his life), the club will have no obligation to pay for such
care. Workers’ compensation fills that gap. Workers’ com-
pensation statutes generally require the employer (really
the employer’s insurance carrier) to pay for reasonable and
necessary medical expenses that are the result of an injury
suffered at the workplace in perpetuity. More importantly,
the worker does not have to pay for any part of the care.

Players must be diligent in protecting their rights. Even if

a player suffers an injury and believes it has healed well,
the player cannot know if the injury will resurface or cause
problems later in life. Thus, the player must protect his
rights by filing for workers’ compensation benefits within
the applicable statute of limitations, generally between one
and three years. The workers’ compensation claim is then
adjudicated by a panel or board commissioned by the state.
If the player is successful in his claim, he will be entitled to
future medical care concerning the injury, even if no further
care is needed at the time.

The trade-off for workers’ compensation benefits from

an employee’s perspective is that the laws generally bar
any civil lawsuit against the employer or other employees.
Workers’ compensation statutes provide compensation
for workers injured at work (without having to prove the
employer was at fault) and thus generally preclude lawsuits
based on the co-workers’ negligence.?? This preemption
applies with regard to the negligence of any co-worker,
regardless of hierarchy or reporting structure. So, for
example, as is discussed in detail in Chapter 9: Coaches,
players generally cannot sue coaches for negligence due to
workers’ compensation statutes.
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The clubs contract with insurance companies to pay for
workers’ compensation benefits. It is believed that clubs pay
approximately $1.2 to $1.5 million in workers’ compensa-
tion insurance premiums each year. Once a player files for
workers’ compensation benefits, the insurance carrier will
be responsible for handling the litigation as well as paying
any benefits.

In recent years, California received a flood of NFL player
workers’ compensation claims because of some unique (but
now amended) statutory provisions.

First, California’s workers’ compensation law extended
broadly to cover employees of non-California employers
who were injured while in California temporarily on behalf
of their employers.?? Section 3600.5 of California’s Labor
Code previously dictated that if an employee “who has
been hired or is regularly employed in the state receives per-
sonal injury by accident arising out of and in the course of
such employment outside of this state, he . . . shall be enti-
tled to [workers’] compensation” benefits under California
law.?* “The California Workers’ Compensation Board has
taken a wide view of the phrase ‘regularly employed’ that
has allowed NFL players to be covered under the broad
umbrella of workers’ compensation rights in the state.”?’
Second, California permitted employees to recover for
“cumulative” injuries. A cumulative injury is an injury that
is “occurring as repetitive mentally or physically traumatic
activities extending over a period of time, the combined
effect of which causes any disability or need for medical
treatment.”?¢ Recent controversy concerning NFL player
injuries has centered on head, neck, and neurological condi-
tions. These types of injuries generally have been diagnosed
and recognized as injuries that did not occur as the result of
any specific play or incident but instead are the cumulative
result of decades of playing football.?” Thus, California’s
cumulative injury designation appeared to perfectly suit the
recent claims by current and former NFL players.

Third, the statute of limitations on an employee’s workers’
compensation claim in California did not begin to run until
the employer formally notified the employee of his or her
rights under California’s workers’ compensation laws.?®
“NFL teams, either believing that they had adequately
taken care of their players’ medical conditions at the time,
or hoping to avoid workers’ compensation claims, or sim-
ply being unaware of the possibility of such claims, histori-
cally had not informed their players of their rights under

California’s regime.”?’

Likely as a result of California’s liberal workers’ compen-
sation laws, between 2006 and 2013, 3,400 former NFL
players filed for workers’ compensation in California alleg-
ing head or brain injuries.® The NFL estimated that the
average California workers’ compensation claim cost the
club $215,000 to resolve, though it is unclear whether this
figure refers to payments to players, or also includes legal
fees.’! Additionally, more than two-thirds of all Califor-
nia workers’ compensation claims made by professional
athletes and which cited cumulative trauma were made by
players who never played for a California club.3?

The NFL, not surprisingly, pushed for changes to Califor-
nia’s workers’ compensation scheme. In 1997, the NFL
unsuccessfully sponsored legislation that would have lim-
ited California’s workers’ compensation benefits to athletes
who lived in the state and would have prevented athletes
from collecting benefits for cumulative injuries.?* The NFL
seemingly pursued this legislation despite the fact that the
1993 CBA imposed a moratorium on lobbying related

to workers’ compensation that was not lifted until June
1,1999.34

Having failed to change the law, NFL clubs then began to
contract around the law by inserting a provision into player
contracts that require players to file their workers’ compen-
sation claims in the club’s home state and under the law of
the club’s home state.?* The NFL has prevailed in its efforts
to enforce these provisions.*

These successes did not stop the NFL from pursuing
amendments to California’s workers” compensation laws.

In early 2012, only months after the execution of the most
recent CBA, the NFL renewed its efforts to have Califor-
nia’s workers’ compensation statutes amended.?” After
extensive lobbying from the NFL and to a lesser extent the
NFLPA on the opposite side of the issue,*® on October 8,
2013, California Governor Jerry Brown signed into law
amendments to California’s workers’ compensation statutes
that affected all claims filed on or after January 1, 2014.

This legislation amended California’s workers’ compensa-
tion statute in two significant ways.

First, athletes who did not play for California teams can no
longer file claims under California’s workers’ compensa-
tion laws if the athlete’s employer “has furnished workers’
compensation insurance coverage or its equivalent under
the laws of a state other than California.”? Since the CBA
requires clubs to obtain workers’ compensation insurance
coverage or its equivalent, the amended legislation effec-
tively precludes out-of-state players from filing for benefits
in California.



Second, even players who played for California-based
teams must meet certain criteria to file for workers’ com-
pensation in California. The player must have: (a) played
for a California-based team for at least two seasons or 20%
of his or her career; and (b) “worked for fewer than seven
seasons for any team or teams other than a California-
based team.”* This second provision, had it been in place
when they played, would have effectively precluded some of
California’s most high-profile athletes from filing for work-
ers’ compensation.©

The legislation easily passed despite questions as to whether
the bill provided any clear benefit to the state. By curtail-
ing potentially thousands of annual workers’ compensation
claims, the state saves the administrative costs related to
adjudicating workers’ compensation claims. Nevertheless,
some critics argued that the NFL was able to get the bill
passed by erroneously suggesting the state in some way was
responsible for paying the players’ workers’ compensation
benefits.** As the bill’s author Assemblyman Henry Perea
admitted, clubs — and not the state — pay for the benefits.*>
Moreover, the NFLPA has argued that in fact the players
pay for the benefits.** The NFL-NFLPA CBA sets a “Player
Cost Amount,” effectively an upper limit on the total sal-
ary and benefits NFL clubs can expend on players. The
CBA also permits a Salary Cap, limiting the total amount
clubs can spend on players and effectively curtailing

player salaries. The Salary Cap is determined by deduct-
ing player benefits from the Player Cost Amount.** Thus,
the more clubs pay in benefits, the less they pay in salary.
Workers’ compensation payments (including to former
players) and premiums are among the benefits deducted
from the Player Cost Amount to set the Salary Cap.*
Players, through the CBA, have thus accepted less sal-

ary in exchange for increased benefits, including workers’
compensation benefits.

¢ Forinstance, Wayne Gretzky, widely considered the greatest hockey player of all-
time, could not file for worker’s compensation under this rule even though he spent
7.5 of years of his 21 year career with the Los Angeles Kings. Terrell Owens, one of
the most-accomplished 49ers wide receiver of all-time would also be precluded,
having followed his first six years in San Francisco with seven years with other NFL
clubs. Lastly, Barry Bonds, arguably one of the greatest baseball players ever (and
certainly one of the most controversial), is ineligible for workers’ compensation
benefits despite having hit 586 home runs for the San Francisco Giants because he
also played seven years with the Pittsburgh Pirates.

d Ironically, some have also argued that the changes to California’s workers’ compen-
sation statutes will increase costs to the state. Modesto Diaz, a California workers’
compensation attorney specializing in representing athletes, contended that injured
former athletes who are no longer eligible to receive workers’ compensation pay-
ments from their teams will now have to resort to Social Security disability benefits,
Medicaid, and other forms of government aid, Ken Bensinger & Marc Lifsher,
California Limits Workers’ Comp Sports Injury Claims, L.A. Times, Oct. 3, 2013,
http://articles.latimes.com/2013/oct/08/business/la-fi-workers-comp-nfl-20131009,
archived at http://perma.cc/2JTS-83KK, effectively shifting player health costs from
the clubs to the state.

Part 3 \ Chapter 8 \ NFL Clubs 259.

Workers’ compensation statutes
generally require the employer (really
the employer’s insurance carrier) to
pay for reasonable and necessary
medical expenses that are the

result of an injury suffered at the
workplace in perpetuity.

The NFLs workers’ compensation issues did not end with
California. In May 2014, Louisiana legislators introduced a
bill, with the support of the New Orleans Saints, to address
the method for calculating a player’s workers’ compen-
sation benefits.*® Workers’ compensation benefits are
determined based on the workers’ salary. Louisiana Admin-
istrative Law Judges adjudicating workers’ compensation
claims had generally determined that an athlete’s benefits
should be determined by the athlete’s salary at the time the
athlete was injured.*” The athletes argued that their benefits
should instead be determined by considering their entire
compensation for the year in which they are injured.*®

The difference in calculation methods used by the state of
Louisiana is quite large. NFL player salaries are paid out
during the 17-week regular season; they earn considerably
less during minicamps and training camps. In 2015, all
veterans—regardless of skill and regular season salary—
received only $1,800 per week during training camp,*
whereas the minimum weekly salary for a four-year veteran
during the regular season was $43,823.53.5° Thus, it is
clear a player injured during training camp rather than the
regular season will receive significantly less workers’ com-
pensation benefits.

The NFLPA and its players mobilized against the 2014 bill,
led by Saints’ star quarterback Drew Brees.’! After a few
weeks of debate, the Louisiana proposed bill was tabled
for further discussion among the parties on the best way to
calculate the benefits.>

e Inreviewing this Report, the NFL explained that “[a]t least some states pay workers’
comp benefits based on the contract salary, regardless of when the player gets
hurt.” NFL Comments and Corrections (June 24, 2016).
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Other states’ workers’ compensation laws have athlete-
specific language. For example, Pennsylvania’s workers’
compensation statute reduces the athlete’s workers’ com-
pensation benefits by any amounts received by the athlete
from the club during the time the athlete was injured,
including salary, club-funded insurance, and any other
benefit paid as a result of the CBA.>? These types of statutes
coupled with benefit maximums effectively prevent many
athletes from receiving any workers’ compensation benefits.
Moreover, according to the NFLPA, every year NFL clubs
sponsor state level legislation that seeks to curtail players’
workers’ compensation benefits in some way.

To assist NFL players with workers” compensation claims,
the NFLPA makes available to players and their contract
advisors a document describing the benefits claim process,
benefits amount and statutes of limitations. Additionally,
the NFLPA has recommended workers’ compensation
attorneys in each city in which an NFL club plays (collec-
tively, the “Panel”). The Panel consists of approximately
60 attorneys. Because players play in many states, they are
often eligible for workers’ compensation benefits in many
states. The advantage of the Panel is coordination and
communication (with the NFLPA’ assistance) that permits a
player to determine which state will provide the player with
the best benefits. Finally, contract advisors are prohibited
from referring a player to a workers’ compensation attor-
ney who is not a member of the Panel.’*

C ) Gurrent Ethical Codes

Research has not revealed any ethical code that governs
NFL clubs as such.

D ) Current Practices

The best way to understand NFL clubs’ current practices
concerning player health is to examine the current prac-
tices of the relevant NFL club employees or contractors:
see Chapter 2: Club Doctors; Chapter 3: Athletic Trainers;
Chapter 9: Coaches; Chapter 10: Club Employees; and
Chapter 11: Equipment Managers. These employees carry
out the day to day tasks of the club, interact with the play-
ers, and dictate the club’s culture accordingly.

E ) Enforcement of Legal and

Ethical Obligations'

The 2011 CBA provides a few options for players dis-
satisfied with the medical care provided by an NFL club.
Nevertheless, these options, discussed below, provide
questionable remedies to the players for a club’s health-
related obligations.

First, a player could submit a complaint to the Account-
ability and Care Committee (ACC), which consists of the
NFL Commissioner (or his designee), the NFLPA Execu-
tive Director (or his designee), and six additional members
“experienced in fields relevant to health care for profes-
sional athletes,” three appointed by the Commissioner and
three by the NFLPA Executive Director.® “[T]he complaint
shall be referred to the League and the player’s Club, which
together shall determine an appropriate response or cor-
rective action if found to be reasonable. The Committee
shall be informed of any response or corrective action.”%
There is thus no neutral third-party adjudicatory process
for addressing the player’s claim or compensating the player
for any wrong suffered. The remedial process is left entirely
in the hands of the NFL and the club, both of which may
face a significant conflict of interest and have reasons not to
find that a club’s medical staff acted inappropriately and to
compensate the injured player accordingly.

Second, a player could commence a Non-Injury Griev-
ance.t The 2011 CBA directs certain disputes to designated
arbitration mechanisms®” and directs the remainder of any
disputes involving the CBA, a player contract, NFL rules
or generally the terms and conditions of employment to the
Non-Injury Grievance arbitration process.’® Importantly,
Non-Injury Grievances provide players with the benefit

of a neutral arbitration and the possibility of a “money
award.”* Many of the clubs’ above-described legal obliga-
tions could be the subject of a Non-Injury Grievance. How-
ever, Non-Injury Grievances must be filed within 50 days
“from the date of the occurrence or non-occurrence upon
which the grievance is based.”®® Additionally, it is possible

f  Appendix K is a summary of players’ options to enforce legal and ethical obligations
against the stakeholders discussed in this Report. In addition, for rights articulated
under either the CBA or other NFL policy, the NFLPA and the NFL can also seek to
enforce them on players’ behalves.

g The term “Non-Injury Grievance” is something of a misnomer. The CBA differentiates
between an “Injury Grievance” and a “Non-Injury Grievance.” An Injury Grievance is
exclusively “a claim or complaint that, at the time a player’s NFL Player Contract or
Practice Squad Player Contract was terminated by a Club, the player was physically
unable to perform the services required of him by that contract because of an injury
incurred in the performance of his services under that contract.” 2011 CBA, Art. 44,
§ 1. Generally, all other disputes (except System Arbitrations, see 2011 CBA, Art.

15) concerning the CBA or a player’s terms and conditions of employment are Non-
Injury Grievances. 2011 CBA, Art. 43, § 1. Thus, there can be disputes concerning a
player’s injury or medical care which are considered Non-Injury Grievances because
they do not fit within the limited confines of an Injury Grievance.



that under the 2011 CBA, the NFL could argue that com-
plaints concerning medical care are designated elsewhere in
the CBA and thus should not be heard by the Non-Injury
Grievance arbitrator.®!

In the 2011 CBA, the parties added Article 39: Players’
Rights to Medical Care and Treatment (Appendix F),
supplementing and amending some provisions from prior
CBAs. Article 39 reaffirms some of the clubs’ obligations
concerning player health and the rights of players concern-
ing their health that were expressed in past CBAs. Article
39 also added and clarified several substantive provisions.!
Nevertheless, since the execution of the 2011 CBA, there
have been no Non-Injury Grievances concerning Article
39 decided on the merits,*? suggesting either clubs are in
compliance with Article 39 or the Article has not been suf-
ficiently enforced.

Although no Article 39 Non-Injury Grievances have been
adjudicated on the merits, there was a significant grievance
concerning Article 39 between the New England Patriots
and former Patriots’ defensive lineman Jonathan Fanene.

In that matter, the NFLPA alleged that Patriots club doc-
tor Tom Gill violated Article 39, § 1(c)’s requirement that
Gill’s primary duty in providing player medical care shall
be to the player and that he comply with all medical ethics
rules concerning his treatment of Fanene.® Prior to the
2012 season, the Patriots and Fanene agreed to a three-year

h  For a description of these health-related changes, see Appendix B.

There have been no
Nomn-Injury Grievances
concerning Article 39
decided on the merits,
suggesting either clubs
are in compliance

with Article 39 or the
Article has not been
sufficiently enforced.
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contract worth close to $12 million, including a $3.85 mil-
lion signing bonus.** As part of a pre-employment question-
naire, Fanene, according to the Patriots, stated that he took
no medications regularly even though he had been taking
significant amounts of painkillers to mask chronic pain in
his knee.®® The Patriots terminated Fanene’s contract during
training camp, citing Fanene’s alleged failure to disclose his
medical condition,®® and initiated a System Arbitration' to
recoup $2.5 million in signing bonus money already paid to
Fanene (discussed further in Chapter 1: Players).” Specifi-
cally, the Patriots alleged Fanene violated his obligations to
negotiate the contract in good faith.®®

The NFLPA alleged that during the 2012 training camp,
Gill told Patriots owner Robert Kraft and club President
Jonathan Kraft that he was “trying to put together a case”
against Fanene so that the club could seek the return of the
signing bonus paid. The NFLPA further alleged that, at the
direction of Patriots head coach Bill Belichick, Gill inten-
tionally delayed and ultimately refused performing surgery
on Fanene so the Patriots could convince him to retire.
Moreover, the NFLPA alleged that Gill fabricated and/or
back-dated notes to help the Patriots’ grievance against
Fanene. All of these actions, according to the NFLPA,
violated Article 39, § 1(c).

i ASystem Arbitration is a legal process for the resolution of disputes between the
NFL and the NFLPA and/or a player concerning a subset of CBA provisions that are
central to the NFL's operations and which invoke antitrust and labor law concerns,
including but not limited to the NFL player contract, NFL Draft, rookie compensation,
free agency, and the Salary Cap. 2011 CBA, Art. 15,§ 1.
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Gill generally denied the allegations and insisted that his
comments were taken out of context.®” The dueling griev-
ances were settled in September 2013 when the Patriots
let Fanene keep $2.5 million in signing bonus money
already paid but did not have to pay the $1.35 million still
owed.”® The settlement thus prevented any precedential
legal authority.

Prior to the 2011 CBA, there were some arbitrations
against clubs concerning medical care but all of the cases
revealed by our research were denied as untimely.”! In addi-
tion, each of these cases discuss that the CBA’s statutes of
limitations have been and are to be construed strictly by
the arbitrators.

The third option for a player seeking to enforce a club’s
health-related obligations is to request the NFLPA to
commence an investigation before the Joint Committee on
Player Safety and Welfare (“Joint Committee”). The Joint
Committee consists of three representatives chosen by the
NFL and three chosen by the NFLPA.”> “The NFLPA shall
have the right to commence an investigation before the
Joint Committee if the NFLPA believes that the medical
care of a team is not adequately taking care of player safety.
Within 60 days of the initiation of an investigation, two

or more neutral physicians will be selected to investigate
and report to the Joint Committee on the situation. The
neutral physicians shall issue a written report within 60
days of their selection, and their recommendations as to
what steps shall be taken to address and correct any issues
shall be acted upon by the Joint Committee.””® While

a complaint to the Joint Committee results in a neutral
review process, the scope of that review process’ authority
is vague. The Joint Committee is obligated to act upon the
recommendations of the neutral physicians, but it is unclear
what it means for the Joint Committee to act and there is
nothing obligating the NFL or any club to abide by the
neutral physicians’ or Joint Committee’s recommendations.
Moreover, there is no indication that the neutral
physicians or Joint Committee could award damages to

an injured player.”

j  Gill was removed as the Patriots’ Club doctor in April 2014. Liz Kowalczyk, Troubles
In Their Field, Bos. Globe, Apr. 12, 2014, available at 2014 WLNR 9885884. The
Patriots stated the change was because Gill was no longer chief of sports medicine
at Massachusetts General Hospital and that the Club’s doctor had “always” been
the chief of sports medicine at the Hospital. /d. The Patriots made the change even
though some reports indicated he was well-liked and trusted by the players. Bob
Hohler, Gill Denies He Sided With Team Over Player, Bos. Globe, Dec. 13, 2014,
available at 2014 WLNR 35249641.

In 2012, the NFLPA commenced the first and only Joint
Committee investigation.”> The nature and results of that

investigation are confidential per an agreement between the

NFL and NFLPA.”®

Lawsuits against clubs are another possible avenue of
relief, but prove difficult to pursue. The CBA presents the
biggest obstacle against any such claim. This is because
the Labor Management Relations Act (LMRA)”” bars

or “preempts” state common law* claims, such as negli-
gence, where the claim is “substantially dependent upon
analysis of the terms” of a CBA, i.e., where the claim is
“inextricably intertwined with consideration of the terms
of the” CBA.””% In order to assess a club’s duty to an NFL
player—an essential element of a negligence claim —the
court would likely have to refer to and analyze the terms
of the CBA, resulting in the claim’s preemption.”” In these
cases, player complaints must be resolved through the
enforcement provisions provided by the CBA itself (i.e.,

a Non-Injury Grievance against the club), rather than
through litigation.

In cases where the club doctor is an employee of the club—
as opposed to an independent contractor—a player’s law-
suit against the club is likely to be barred by the relevant
state’s workers’ compensation statute. As discussed earlier,
workers’ compensation statutes provide compensation for
workers injured at work and thus generally preclude law-
suits based on the co-workers’ negligence.®® This has been
the result in multiple cases brought by NFL players against
clubs and club doctors.®

Several players have sued their clubs concerning medical
issues, with mixed results. In recent years, courts gener-
ally have determined that players’ claims for negligent

or otherwise improper medical care are preempted.??
However, some cases concerning medical issues survive
preemption. For example, between 2005 and 2008, six
Cleveland Browns players became infected with staphylo-
coccus (“staph”), raising concerns about the cleanliness of
the Browns’ facilities.®> Among the infected, wide receiver
Joe Jurevicius and center LeCharles Bentley filed lawsuits
against the Browns.

k  Common law refers to “[t]he body of law derived from judicial decisions, rather than
from statutes or constitutions.” Black’s Law Dictionary (9th ed. 2009). The concept
of “preemption” is “[t]he principle (derived from the Supremacy Clause [of the Con-
stitution] that a federal law can supersede or supplant any inconsistent state law or
regulation.” /d.



In 2009, Jurevicius sued the Browns and Browns’ doctors
in Ohio state court, alleging causes of action for negligence,
negligent misrepresentation, fraud, constructive fraud,
breach of fiduciary duty, common law intentional tort, and
statutory intentional tort against the Browns.®* Jurevicius
generally alleged that the Browns failed to take proper
precautions to prevent staph infections and lied to play-

ers about what steps the Club had taken to prevent infec-
tions.®* The Browns attempted to remove the case to federal
court (and then argued that it was preempted), arguing that
Jurevicius’ claims were barred by the CBA.%¢ In a March
31, 2010 decision, the United States District Court for

the Northern District of Ohio determined that Jurevicius’
negligence, negligent misrepresentation, fraud, common law
intentional tort and statutory intentional tort claims were
not preempted, while the constructive fraud and breach of
fiduciary duty claims were. The Court generally found that
the CBA did not address a club’s obligations concerning
facilities and thus did not need to be interpreted to resolve
Jurevicius® claims.®” The lawsuit was settled a few months
after the Court’s decision.®

In 2010, Bentley sued the Browns, alleging facts and
claims similar to Jurevicius’.?’ Likely because the Browns
had already lost the argument that claims arising out of
these facts were preempted, the Browns did not attempt to
remove the case to federal court and have it dismissed on
the preemption ground. Instead, the Browns filed a motion
to compel Bentley’s claims to the arbitration procedures
outlined in the CBA.*° In July 2011, relying on the Jurevi-
cius decision, the Court of Appeals of Ohio affirmed the
denial of the Browns’ motion.’! Bentley and the Browns
settled the case a month later.*?
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In a very similar case, in 2015 kicker Lawrence Tynes sued
the Tampa Bay Buccaneers after he contracted methicillin-
resistant Staphylococcus aureus (MRSA) from the club’s
training facility. Relying in part on Jurevicius, the United
States District Court for the Middle District of Florida
ruled that Tynes’ claims were not preempted.”® The court
found that Tynes’ claims had “nothing to do with medical
treatment” and that “there is nothing in the CBA regard-
ing the condition of facilities.”* The case was remanded
to Florida state court and is ongoing as of the date

of publication.

One additional case bears mentioning. In Chuy v. Phila-
delphia Eagles Football Club,” former Eagles lineman

Don Chuy successfully recovered against the Eagles for
intentional infliction of emotional distress after the Eagles’
Club doctor told a reporter that Chuy suffered from a fatal
disease after the 1969 season. In a 1979 opinion, the United
States Court of Appeals for the Ninth Circuit affirmed the
jury verdict in Chuy’s favor, finding that the allegations, if
true as the jury found, “constituted intolerable professional
conduct.””® Considering the age of the case, its relevance
today is unclear, particularly because it is questionable
whether such a claim would survive preemption.

While players do have options for seeking redress against
clubs concerning player health (probably arbitration more
so than litigation), practical considerations often prevent
players from pursuing these options. Players are constantly
concerned about losing their job or status with the club. Fil-
ing a Non-Injury Grievance against a club is a surefire way
to anger the club and jeopardize the player’s career.! Thus,
players often forego pursuing viable claims.

| Current Player 8: “You don’t have the gall to stand against your franchise and say
‘They mistreated me.’ . . . |, still today, going into my eighth year, am afraid to file a
grievance, or do anything like that[.]”




B 264. \ Protecting and Promoting the Health of NFL Players

F ) Recommendations Concerning NFL Clubs

NFL clubs collectively comprise the NFL. Thus, any recommendations concerning NFL clubs would ultimately be within
the scope of recommendations made concerning the NFL. Moreover, NFL clubs act only through their employees or inde-
pendent contractors, including coaches, other employees, and the medical staff. Thus, any recommendation we make for
the improvement of clubs would be carried out through recommendations we make concerning club employees. For these
reasons, we make no separate recommendations here and instead refer to the recommendations in the chapters concerning
those stakeholders for recommendations concerning NFL clubs. Nevertheless, we do stress that it is important that club
owners, as the leaders of each NFL club and its employees, take seriously and personally participate in player health issues,
including overseeing the response to recommendations made in this Report.

Additionally, there is one recommendation contained in another chapter that is also directly relevant to NFL clubs:

e Chapter 1: Players—Recommendation 1:1-G: Players should not sign any document presented to them by the NFL, an NFL club, or
employee of an NFL club without discussing the document with their contract advisor, the NFLPA, their financial advisor, and/or other
counsel, as appropriate.
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