Comparing Health-Related
Policies & Practices in Sports:
The NFL and Other Professional Leagues

Chapter 5

Christopher R. Deubert
I. Glenn Cohen
Holly Fernandez Lynch

Petrie-Flom Center for Health Law Policy, Biotechnology,
and Bioethics at Harvard Law School

Compensation

This Chapter examines the form and nature of player compensation in
the NFL, MLB, NBA, NHL, CFL, and MLS.2 In reviewing this Chapter, it
is important to understand that the structures, operations and finances
of the NFL, MLB, NBA, and NHL —the “Big Four” —are considerably
different from those of the CFL and MLS due to, among other things,
their long-standing place in the United States and the amount of their

revenues (billions versus millions).

a In this Chapter, we are focused on the compensation structures of the players actually playing in the leagues, and not on practice
squad, minor league, or development league players. The structure of play and compensation for players at these lower levels vary
considerably across the leagues based on differing needs, and thus do not provide for a useful comparison.
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Figure 5-A: The Leagues’ Revenues

Compensation is an important component of player health.
First, the different compensation structures and systems

in the leagues can influence players’ decisions about their
physical and mental health, for example when to play
through injury, when to retire, and the like. In their efforts
to maximize their earnings (and sometimes, eligibility for
various benefits), some players might sacrifice their short-
and/or long-term physical and mental health.! The com-
pensation structures dictate when or if a player faces such a
trade-off.

Compensation may also be related to health in a second
way. Without adequate savings and benefits during and
after NFL play, players may find themselves insufficiently
prepared to meet their physical and mental health needs,
especially in the event of crisis.? In addition, as we discussed
in greater detail in Chapter 3, crises in physical and mental
health are closely tied to bankruptcy, home foreclosure, and
other serious financial setbacks.? In the worst case scenario,
these two outcomes can lead to a vicious cycle—poor
health outcomes lead to financial losses, which worsen the
ability to combat physical and mental health impairments,
which in turn further deplete financial resources. Addition-
ally, financial health is also in and of itself an important
component of a person’s health. Financial difficulties can

cause stress that contributes to or exacerbates psychologi-
cal and physical ailments. NFL players suffer these out-
comes as well, despite their relatively high (but short-lived)
compensation.

Before explaining the form and nature of compensation,

it is important to discuss two concepts essential to the
leagues’ compensation structures: salary caps; and, free
agency. After explaining these key terms, we then discuss,
for each league: (1) its respective salary cap; (2) rookie
compensation; (3) veteran compensation;” (4) minimum,
maximum, and average (mean) salaries; and, (5) guaranteed
compensation. At the conclusion of this Chapter, we pro-
vide a chart summarizing and comparing some of the key
compensation figures and policies across the leagues.

1) THE SALARY CAP

Generally, a “Salary Cap” in sports is the maximum
amount of money that a club can spend on its’ players’
salaries collectively in a season.* While some of the leagues
use different terminology for their Salary Cap, and there are
various nuances and differences among them, each of the
leagues has some mechanism that restricts or reduces the

b For purposes of this Chapter, we define a “rookie” as any player who has not yet
played and a veteran as any player who has played.



amounts clubs can spend on player compensation. In each
of the leagues, the Salary Cap is negotiated with a corre-
sponding labor organization, or players association, that
represents the players in negotiating the CBA. In the cases
of the NFL, NBA, and NHL, the players associations have
agreed to the Salary Caps in exchange for a minimum per-
centage of league revenues being spent on players. More-
over, in the cases of the NFL, NBA, NHL, and CFL, there
is also a salary floor—a minimum amount that the clubs
must spend on player salaries. How player contracts are
calculated pursuant to these Salary Caps has a significant
impact on the ways players are compensated in each sport.

2) FREE AGENCY

MLB is the oldest of the leagues, having begun play in
1903.° Beginning in the earliest days of professional base-
ball and MLB, every player contract contained what is
known as a “reserve clause.”® The reserve clause prohibited
players from negotiating with other clubs and granted the
clubs an option to renew the player’s contract on the club’s
terms.” If players wanted to play professional baseball, they
had almost no leverage in their contract negotiations.

The reserve clause raised concerns with the Sherman Anti-
trust Act. Section 1 of the Sherman Antitrust Act prohibits
contracts, combinations, or conspiracies that unreasonably
restrain trade.® The reserve clause was an agreement among
the separate baseball clubs not to negotiate with each
other’s players and thus potentially unreasonably restrained
the labor market for players’ services. However, in 1922, in
Federal Baseball Club of Baltimore, Inc. v. National League
of Professional Baseball Clubs (“Federal Baseball”),’ the
Supreme Court of the United States held that MLB was not
engaged in interstate commerce and was thus exempt from
antitrust laws.!?

As MLB grew into the large-scale, national business that it
is today, the Supreme Court’s holding in Federal Baseball
seemed questionable, including to the Supreme Court itself.
However, in 1953!! and again in 1972,'? the Supreme Court
upheld MLB’s antitrust exemption and the reserve clause on
the grounds of stare decisis.© The Court reasoned that Con-
gress had permitted MLB’s antitrust exemption to stand for

¢ Stare decisis is Latin for “to stand by things decided.” It is “[t]he doctrine of
precedent, under which a court must follow earlier judicial decisions when the same
points arise again in litigation.” Black’s Law Dictionary (9th ed. 2009).
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50 years and that if anything were going to change, it had
13,d

to be through legislation.
The other leagues were not as fortunate. The reserve clause
was used in all of the Big Four leagues, but the Supreme
Court limited the antitrust exemption to baseball.'* Con-
sequently, as a result of antitrust litigation in the 1970s,
the reserve clause was effectively eliminated in the NFL,
NBA, and NHL." In 1976, MLB players finally were able
to extinguish further use of the reserve clause through the
collectively bargained grievance process,® and subsequent
collective bargaining efforts.

Without the reserve clause, club owners became concerned
that open bidding for players’ services would financially
ruin the leagues. Consequently, the leagues each began to
negotiate with their respective players unions. In 1976,
MLB and the MLBPA, the NBA and NBPA, and the NHL
and NHLPA all agreed to new CBAs.' In exchange for

a variety of concessions, the players agreed to rules that
reflected the reserve clause’s intent: the clubs would be
permitted to control a player’s rights for a certain number
of years, and then, after a player gained a certain level of
experience, that player would become a “free agent,” able
to offer his services to any and all clubs at the highest price
the market would bear. The club’s ability to control the
player for the first few years of his career is perhaps seen as
fair consideration for the club’s investment in the player’s
development, particularly at any minor league level.

While the NFL and NFLPA did not agree to free agency

as it existed in the other leagues until 1993, beginning in
the 1970s free agency became and is an integral part of the
modern sports landscape. Below, we generically define three
terms common to the concept of free agency in professional
sports that are key to understanding compensation in these
leagues. While not all of the leagues use these exact terms,
they all utilize the concepts:

d Indeed, in 1998 Congress passed the Curt Flood Act, named for the plaintiff in the
1972 Supreme Court case, which substantially overruled Federal Baseball and
its progeny by declaring that actions relating to the employment of Major League
Baseball players are subject to antitrust law. However, the Act kept Major League
Baseball’s antitrust immunity concerning its handling of minor league baseball and
franchise issues, such as relocation. See 15 U.S.C. § 26b; City of San Jose v. Office
of the Comm’r of Baseball, 776 F.3d 686 (9th Cir. 2015).

e After the 1974 season, Los Angeles Dodgers pitcher Andy Messersmith refused to
sign the contract presented to him by the Dodgers. The club exercised its options
under the reserve clause and Messersmith played the 1975 season without an
executed contract. After the season, Messersmith claimed that he had played out
the option year of the contract and was now a free agent, able to sign with any
club he chose. An arbitrator ultimately sided with Messersmith. Joshua P. Jones, A
Congressional Swing and Miss: The Curt Flood Act, Player Control, and the National
Pastime, 33 Ga. L. Rev. 639, 659-60 (1999). The arbitrator’s decision was affirmed
in federal court. Kansas City Royals Baseball Corp. v. Major League Baseball Players
Ass’n, 409 F. Supp. 233 (W.D. Mo. 1976) aff’d, 532 F.2d 615 (8th Cir. 1976).
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¢ Exclusive Rights Player: A player whose contract has expired
and who, because he has minimal experience (defined differ-
ently by the various leagues), must sign a contract with his
prior club, provided that club offers him a contract that meets
the minimum requirements outlined in the CBA. Exclusive
Rights Players have no leverage and thus generally must
accept the contract offered by the club, which is typically for a
salary at or near the league minimum.

Restricted Free Agent: A player whose contract has expired
and who can sign a contract with any club but, because the
player has only a limited (but more than minimal) amount

of experience (defined variously among the leagues), if the
player signs with a new club his prior club is entitled to some
form of compensation, typically draft picks. Further, the

prior club has a right of first refusal on a contract offered by
another club as long as it had already made the player an
offer meeting certain minimum criteria outlined in the CBA
(“Qualifying Offer”). Restricted Free Agents have minimal
leverage as clubs generally prefer not to pay the required
compensation to the player’s prior club.

Unrestricted Free Agent: A player whose contract has
expired and, because he has reached a certain threshold of
experience defined by the CBA, can sign a contract with any
club without his prior club retaining any rights concerning the
player. Unrestricted Free Agents have far more leverage and
options as compared to Exclusive Rights Players or Restricted
Free Agents. Becoming an Unrestricted Free Agent is an
important opportunity for players to offer their services to any
and all clubs at the highest price the market will bear (within
the confines of the CBA).

With these important concepts and terms in mind, we turn
to analyzing how they are effectuated in the leagues today
and their effect on player health.

The more that is paid to NFL players —
including retired players — in the form
of benefits and medical care, i.e., Player
Benefits Cost, the less they are able to
receive in the form of salary.

A ) Compensation in the NFL

The most recent CBA agreed to by the NFL and the NFLPA
was executed in 2011 and expires in 2021.

1) THE NFL'S SALARY CAP

NFL players, as a group, are entitled to different percent-
ages of different revenue sources: (1) 55% of League
Media, which consists of all NFL broadcasting revenues;'®
(2) 45% of NFL Ventures/Postseason revenue, which
includes all revenues arising from the operation of postsea-
son NFL games and all revenues arising from NFL-affiliated
entities, including NFL Ventures,'® NFL Network,?® NFL
Properties,?! NFL Enterprises,?* NFL Productions,?® and
NFL Digital;?* and, (3) 40% of Local Revenues, which
includes those revenues not included in League Media or
NFL Ventures/Postseason, and specifically includes rev-
enues from the sale of pre-season television broadcasts.?
These revenues are collectively known as “All Revenue” or
“AR.”26 AR in 2017 is estimated to reach $14 billion.?” The
players’ share of AR cannot be less than 47% and cannot
exceed 48.5%.%

The players’ share of AR—the Player Cost Amount?® —is
one of two essential components for calculating the Salary
Cap.’® The other is Player Benefit Costs. Player Benefit
Costs are the total amounts the NFL and its clubs spend
on programs and benefits for players, including retired
players, in addition to the costs of providing medical care
to NFL players.3! The Salary Cap is determined by sub-
tracting Player Benefit Costs from the Player Cost Amount
and dividing by the number of clubs in the NFL.3? In other
words, the Salary Cap equals Player Cost Amount minus
Player Benefit Costs divided by 32. Thus, the more that

is paid to NFL players—including retired players—in

the form of benefits and medical care, i.e., Player Benefits
Cost, the less they are able to receive in the form of salary.
Indeed, in 2015, when the Salary Cap was $143,280,000
per club, each club was charged $37,550,000 in Player Ben-
efit Costs. Thus, out of a possible $180,830,000 that could
have been spent on player salaries for each club, 26.2%
was allocated to player benefits.

It is important to clarify these figures. As Figure 5-B
shows on the next page, about 50% of a club’s revenue is
allocated towards the players (the Player Cost Amount).
The club keeps the other 50%. Of the 50% allocated for
the players, in 2015, 26.2% of that was used on player




benefits. Thus, in 2015, we can estimate that each club had
approximately $361,660,000 in revenue, $180,830,000

of which would be available for players. $37,550,000 was

spent on player benefits. The $37,550,000 is 26.2% of the

Player Cost Amount and 10.4% of the club’s revenue.

Figure 5-B: Division of All Revenue
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In 2016, the NFL Salary Cap was $155.27 million.?* In
2017, the Salary Cap is $167 million.** Importantly, the
NFLs Salary Cap is considered a “hard” Salary Cap in that,
with some small exceptions or nuances, there is no way for
a club to exceed the Salary Cap.?* In exchange for the hard
Salary Cap, clubs individually must spend at least 89% of
their Salary Cap in cash over a four-year period,* and col-
lectively must spend 95% of their Salary Caps in cash over
a four-year period.’” However, the Salary Cap in one season
includes prorated portions of signing and option bonuses
paid in previous years, even though no payment is actu-
ally made in the most recent season (see Section 4 below
for additional explanation). Consequently, a club’s Salary
Cap figure does not represent the actual amount of money
being paid to the players. The cash requirement measures
the amount of compensation actually being paid and thus
ensures that clubs are actually paying the players at least
some threshold amount of money.

2) ROOKIE COMPENSATION

Rookie compensation was a major issue during the 2011
CBA negotiations. For example, the 2010 first overall
Draft pick Sam Bradford agreed to a six-year, $78 million
contract with the St. Louis Rams, including $50 million
guaranteed before he ever played a game in the NFL.3® By
comparison, Tom Brady, at the time a three-time Super
Bowl champion and two-time league MVP, received only a
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four-year, $72-million contract with $48.5 million guar-
anteed when he re-signed with the New England Patriots
prior to the 2010 season.* With clubs—and, to some
degree, players—unhappy with the amounts being paid to
unproven rookies, the terms regarding rookie compensation
were changed dramatically in the 2011 CBA.*°

First, contracts for rookie players are now “fixed and
unalterable.”*! First-round Draft picks are limited to four-
year contracts, with the club retaining the option to extend
the contract for a fifth year.*> Rookies drafted in rounds
two through seven are limited to four-year contracts, and
undrafted rookies can only sign three-year contracts.*

Second, the amount of each rookie’s compensation is
largely determined by each club’s Total Rookie Allocation,
i.e., how much a club can spend on its rookies (also known
as the “Rookie Salary Cap”). Each club’s Total Rookie
Allocation is calculated based on the club’s amount, round,
and position of Draft picks.** Thus each drafted player has
a value within each club’s Total Rookie Allocation. Clubs
and contract advisors (i.e., agents) will not deviate much, if
at all, from that assigned value in the total amount of com-
pensation provided to the player in his rookie contract.*’ If
one drafted player received more than was allotted for his
salary under the Total Rookie Allocation, it means another
drafted player would have to receive less than was allocated
for his salary under the Total Rookie Allocation.

Third, a rookie’s compensation generally consists of three
items: (1) the base or “Paragraph 5” Salary, which is listed
in Paragraph 5 of the Standard Player Contract; (2) a sign-
ing bonus, i.e., a lump sum paid to the player shortly after
signing the contract; and, (3) a Performance Incentive. The
2011 CBA prohibited several types of contract structures
and bonuses that had previously been used to inflate rook-
ies’ contracts.*® For most rookies, the signing bonus is the
only portion of their compensation that is guaranteed, as
Paragraph 5 salaries are typically only guaranteed (in whole
or in part) for first round Draft picks.*” The Performance
Incentive is typically earned only if a player participates

in a certain number of the club’s plays and the club meets
certain statistical performance criteria such as winning a
certain number of games.*®

In spite of these changes, rookie compensation still varies
dramatically. 2016 first overall pick Jared Goff signed a
four-year fully-guaranteed contract worth $27.9 million,
including a $18.5 million signing bonus.* By contrast,

the 253rd and final pick of the 2016 NFL Draft, Kalan
Reed, signed a four-year deal worth $2.4 million, includ-
ing a $58,540 signing bonus.*® Only the signing bonus was
guaranteed.’!
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3) VETERAN COMPENSATION

A veteran’s compensation is typically determined by the
new contract he signs when his existing contract has
expired or is approaching expiration. Upon expiration of

a player’s contract, he meets one of three definitions of a
veteran in the NFL. The three different types of veterans are
determined by the number of Accrued Seasons a player has
earned. Generally speaking, a player earns an Accrued Sea-
son for each season he is on the club’s roster for six or more
games.*? Importantly, a player earns an Accrued Season for
games missed as a result of a football-related injury.3

First, an Exclusive Rights Player is a player with less than
three Accrued Seasons whose contract has expired.’* An
Exclusive Rights Player can only sign a contract with his
prior club, provided the club offers him a contract for at
least the minimum permissible salary.’> Although drafted
rookie contracts are required to be four years in length,
players’ contracts are often terminated before their expira-
tion and the players then sign new contracts with other
clubs. If the contract with the new club expires before the
player has reached three Accrued Seasons, he will be an
Exclusive Rights Player. There are dozens of exclusive rights
players every year, most of whom are simply battling to
remain on the roster.!

Chris Banjo, a safety for the Green Bay Packers is a recent
example of an Exclusive Rights Player. Banjo was not
selected in the 2012 NFL Draft, and was out of the NFL
until signing with the Jacksonville Jaguars prior to the
2013 season. When the Jaguars cut Banjo during the 2013
pre-season, he signed a one-year deal with Green Bay for
the league minimum. Banjo, as an Exclusive Rights Player,
again signed one-year deals with Green Bay for the league
minimum prior to the 2014 and 2015 seasons.>®

Second, players with exactly three Accrued Seasons and an
expired contract are Restricted Free Agents.’” A Restricted
Free Agents can negotiate with other clubs but his prior
club, provided it makes an offer to the player, retains a
right of first refusal and the right to receive Draft picks
from the other club as compensation. The round of the
Draft pick to which the prior club is entitled varies depend-
ing on the amount of money it offered the player.’® There
were 74 Restricted Free Agents in the 2015 off-season and
41 in the 2016 off-season.

Jermaine Kearse, a wide receiver for the Seattle Seahawks,
is a recent example of a Restricted Free Agent. Kearse

f  For context, 2,274 players played in at least one NFL game in 2016. This statistic is
derived from official NFL-NFLPA playtime statistics.

signed with Seattle as an undrafted free agent prior to

the 2012 season. After being released by the club twice
during the 2012 season, in October 2012 Kearse and the
Seahawks agreed to a contract for the 2012, 2013, and
2014 seasons. When Kearse’s contract expired after the
2014 season, Kearse became a Restricted Free Agent. In the
2015 off-season, the Seahawks offered Kearse a one-year
contract worth $2,356,000, as they were required to do in
order to retain their right of first refusal. Kearse signed the
contract.’’

Third, a player with four or more Accrued Seasons whose
contract has expired is an Unrestricted Free Agent.®® An
Unrestricted Free Agent is “completely free to negotiate and
sign a Player Contract with any Club, and any Club shall
be completely free to negotiate and sign a Player Contract
with such player without penalty or restriction[.]”¢! There
are typically around 400 Unrestricted Free Agents each
off-season.

A recent example of an Unrestricted Free Agent is Ndamu-
kong Suh. Suh, a defensive lineman, was selected second
overall in the 2010 NFL Draft by the Detroit Lions and
signed a five-year contract. When Suh’s contract expired
after the 2014 season, he was an Unrestricted Free Agent
and signed a six-year, $114 million contract with the Miami
Dolphins.*?

The nature of a player’s compensation varies considerably
depending on his status. Exclusive Rights Players typi-
cally have no leverage and thus generally must accept the
contract offered by the club, which is typically at or near
the league minimum Paragraph 5 Salary (non-guaranteed).
Similarly, Restricted Free Agents typically have minimal
leverage as clubs prefer not to pay the required compensa-
tion to the prior club. Consequently, Restricted Free Agents
ordinarily sign the contracts the clubs are required to offer
them to retain the right of first refusal. These contracts are
non-guaranteed one-year contracts for between $1.2 and
$2.6 million per year.®?

Unrestricted Free Agents have far more leverage and
options. While less skilled Unrestricted Free Agents might
only sign contracts for the league minimum—if they are
offered any contract at all—the best players are able to sign
multi-year deals worth tens of millions of dollars, including
tens of millions of dollars in guarantees.®* An Unrestricted
Free Agent contract includes Paragraph 5 salary as well as
many different types of bonuses, such as a signing bonus;
an option bonus (a lump sum paid in the event the club or
player opts to extend or alter the contract in some way); a
roster bonus (a lump sum paid in the event the player is still
on the club’s roster at a determined date); and, a workout
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Table 5-A:
NFL Minimum Paragraph 5 Salaries
Credited Seasons =~ 2015 2016
0 $435,000 $450,000
1 $510,000 $525,000
2 $585,000 $600,000
3 $660,000 $675,000
4-6 $745,000 $760,000
7-9 $870,000 $885,000
10+ $970,000 $985,000

2017 2018 2019
$465,000 $480,000 $495,000 $510,000
$540,000 $555,000 $570,000 $585,000
$615,000 $630,000 $645,000 $660,000
$690,000 $705,000 $720,000 $735,000
$775,000 $790,000 $805,000 $820,000
$900,000 $915,000 $930,000 $945,000
$1,000,000 $1,015,000 $1,030,000 $1,045,000

bonus (a lump sum paid in the event a player participates in
a minimum number of the club’s off-season workouts).*’ In
addition, players’ contracts might include incentive clauses,
which provide players with bonuses based on the achieve-
ment of certain statistical accomplishments.®¢

Of course, players do not need to reach Unrestricted Free
Agency to sign the types of contracts discussed above. The
fact that a player’s Unrestricted Free Agency is approaching
often causes the player and his club to negotiate a contract
extension that is generally commensurate with what the
player would have received had he reached Unrestricted
Free Agency.®

4) MINIMUM, MAXIMUM, AND AVERAGE
(MEAN) SALARIES

NFL players’ minimum salaries are dependent upon their
number of Credited Seasons. Generally, a player earns a
Credited Season (differentiated from an Accrued Season
discussed above) when he is entitled to be paid for at least
three regular season games.®” Table 5-A above shows the
minimum Paragraph 5 salaries for players based on their
number of Credited Seasons and the League Year.h

The minimum salary is particularly important as nearly half
of the players in the NFL only make the league minimum.®®

g For example, in 2014, two years before he would have been eligible for free agency,
J.J. Watt signed a six-year contract extension with the Houston Texans for $100
million, $51.8 million of which was guaranteed. Texans give J.J. Watt $100M deal,
ESPN, Sept. 2, 2014, http://espn.go.com/nfl/story/_/id/11451373/jj-watt-houston
-texans-reach-agreement-6-year-100-million-deal, archived at http://perma.cc/
GUQ4-GP9J.

h  Credited Seasons are particularly important when it comes to NFL players’ eligibility
for health-related benefits, as discussed in Chapter 3: Health-Related Benefits.

The NFL does not prescribe a maximum salary. However,
the Salary Cap and its complicated rules create barriers
that effectively restrict player salaries. For example, when
a player receives a signing bonus, even though the signing
bonus is typically paid in one or two lump sums shortly
after the contract is executed, only a portion of the sign-
ing bonus counts against the Salary Cap for the year in
which the bonus was paid. For Salary Cap purposes, the
signing bonus is prorated equally over the duration of the
contract.”’ Thus, if a player receives an $8 million signing
bonus as part of a four-year contract, the signing bonus
will count against the Salary Cap for $2 million each year
($8 million divided by 4 years). However, a signing bonus
can only be prorated over a maximum of five years.”” Clubs
thus generally prefer not to sign a player to a contract
longer than five years to avoid losing the full benefit of
proration.

The concept of an “average” salary in the NFL can be
confusing. As discussed above, players often receive a
significant portion of their compensation in upfront lump
sum payments and then are paid less during the remainder
of the contract. For example, when Unrestricted Free Agent
Ndamukong Suh signed a six-year, $114 million contract
with the Miami Dolphins in 20135, he received a $25.5
million signing bonus in the first year but his Paragraph 5
salaries for the remainder of the contract averaged $17.16
million.”* Thus, it is unclear when the media is reporting
“average” salary whether they are calculating that figure
based on the compensation a player will receive in that par-
ticular season, or on the average amount owed to the player
over the duration of the contract. Additionally, the details
of NFL player contracts are typically not public, further
calling into question the reliability of the data reported by
the media.
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In the NFL community, clubs and contract advisors (i.e.,
agents) generally think of a player’s salary in terms of the
Average Per Year (“APY”). The APY is determined by
dividing the contract’s total compensation by its length.
While there are nuances that might call into question
whether to include certain years or forms of compensation
in the calculation, the APY is generally a useful method
for understanding the compensation provided to a player
pursuant to a contract.

Based on our analysis, the website spotrac.com provides the

most reliable publicly available data on player contracts.
Using data from spotrac.com from the second week of the
2015 regular season, the average NFL player had a con-
tract that was approximately 2.9 years in length and worth
approximately $7.6 million total, or about $2.7 million
per year. The median APY was approximately $710,000,
and about 61% of the players had an APY of less than

$1 million.

The value or duration of an NFL player contract is less
meaningful when considering that NFL contracts are gener-
ally not guaranteed.

5) GUARANTEED COMPENSATION

Guaranteed compensation in the NFL is a complicated
issue. Many people—particularly some players—feel that
fully guaranteeing a player’s contract is a fair trade for

the health risks players undertake. More important for

our purposes here, focused on protecting and promoting
player health, if a player’s contract were fully guaranteed,
he would likely feel less pressure to play through injuries in
an effort to continually prove himself to the club and avoid
termination of his contract.”> However, we have concerns
about the possibility of unintended consequences as well

as the feasibility of fully guaranteeing player compensa-
tion, which will be discussed in detail in the Analysis and
Recommendation Sections below.

To understand these concerns, in this Section we provide
an explanation of guaranteed compensation in the NFL.
Generally, NFL clubs are permitted to terminate a player’s
contract without any further financial obligation to the
player for five reasons:

1. the player “has failed to establish or maintain [his] excellent
physical condition to the satisfaction of the Club physician”;

2. the player has “failed to make a full and complete disclo-
sure of [his] physical or mental condition during a physical
examination”;

3. “[i]n the judgment of the Club, [the player’s] skill or perfor-
mance has been unsatisfactory as compared with that of
other players competing for positions on the Club’s roster”;

4. the player has “engaged in personal conduct which, in the
reasonable judgment of the Club, adversely reflects on the
Club”; and,

5. “[i]n the Club’s opinion, [the player is] reasonably anticipated
to make less of a contribution to the Club’s ability to compete
on the playing field than another player or players whom the
Club intends to sign or attempts to sign, or already on the
roster of the Club, and for whom the Club needs Room.”"®

Players and their contract advisors seek to curtail the clubs’
termination rights as to individual players by negotiating
for some of the player’s compensation to be guaranteed in
addendums to the Standard Player Contract. Guaranteed
compensation takes a wide variety of forms (most nota-

bly in signing bonuses),”* but generally players and their
contract advisors seek to guarantee the player’s contract
even where he is terminated for “injury,” “skill,” or “Salary
Cap.” An “injury” guarantee will protect against the first
reason listed above for which clubs can generally terminate
a player’s contract; a “skill” guarantee will protect against
the third reason; and, a “Salary Cap” guarantee will protect
against the fifth reason. A player might have all or just
some seasons of his contract guaranteed for skill, injury,
and/or Salary Cap. In addition, there are other mechanisms
in the CBA which can effectively guarantee some or all of a
player’s salary, including Injury Protection’ and Termination
Pay.

Generally, players and their contract advisors seek to obtain
as much guaranteed money as possible in contract negotia-
tions. Guaranteed compensation provides the player with

a secure income that is otherwise typically threatened by
injury. However, there are times when a player might not

i Where a player is injured in one season, fails the pre-season physical the next
season because of that injury, and is terminated by the club as a result, the player
is entitled to 50% of his salary for that season up to a maximum of $1.1 million in
the 2015 season. If the player is still physically unable to play two seasons after the
injury, he is entitled to 30% of his salary up to a maximum for $525,000 in 2015. A
player is only entitled to Injury Protection once in his career. See 2011 NFL CBA, Art.
45.

j  Aplayer with at least four years of experience who has his contract terminated after

the first game of the season is entitled to the remainder of his salary for that season
once in his career. 2011 NFL CBA, Art. 30.



want to sign the contract that offers him the most money —
guaranteed or unguaranteed. Younger players might eschew
the last year or two of a contract and the money that comes
with it in favor of a shorter contract. In doing so, the player
is hoping or expecting that he will be able to complete the
shorter contract, reenter the free agency market, and sign
another contract. Such decisions are obviously risky —

the player’s career might end for skill or health reasons
under the shorter contract and the player will never have
another chance at another contract. However, if the player
is healthy, securing a second free agent contract can be
lucrative.

From a club’s perspective, guaranteed compensation is
something to be avoided. Guaranteeing all or a portion of
a player’s contract commits the club to a player financially,
regardless of whether the player performs poorly or suffers
a career threatening injury. Nevertheless, clubs regularly
agree to guarantee compensation to players to persuade
them to join or stay with the club.

Changes to the Salary Cap rules as part of the 2011 CBA
potentially increased the use of guaranteed money. Techni-
cally, whether a player’s compensation is guaranteed has
no effect on the Salary Cap—a club is limited to a certain
amount of player compensation costs regardless of whether
that amount is guaranteed or unguaranteed. Importantly,
the amount of player salary that is counted against a club’s
Salary Cap does not necessarily reflect the amount actu-
ally being paid to players. As a result of the Salary Cap’s
accounting rules, in any given year a significant portion

of a club’s Salary Cap allocation might be consumed by
charges that do not actually reflect a payment being made
from the club to players, such as prorated portions of a
signing bonus paid in a prior year. However, the 2011 CBA
addressed this discrepancy by adding a requirement that
clubs spend a certain amount of the Salary Cap in cash,
that is, actual payments to the players, regardless of the
accounting rules. Probably the easiest way for a club to
ensure that it spends a sufficient amount in cash is to pay
lump sum signing bonuses. Signing bonuses are the most
traditional form of guaranteed compensation.

Using the same data from spotrac.com discussed above, one
finds that approximately 44 % of all contracted compensa-
tion is guaranteed. The data also shows that approximately
70% of players had at least some guaranteed compensation
in their contract and the average amount of guaranteed
compensation in an NFL player contract was $3.4 million.
Additionally, 251 players had a contract that included at
least $10 million in guaranteed compensation and 740
players had a contract that included at least $1 million in
guaranteed compensation.
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Approximately 44% of all contracted
compensation is guaranteed and
approximately 70% of players

had at least some guaranteed
compensation in their contract.

In recent years, the percentage of an NFL player’s con-
tract that is guaranteed appears to have risen. Although

the scope of the guarantees is sometimes debated,” it is

not uncommon for marquee players to sign contracts that
guarantee 50% or more of their compensation.”® Moreover,
the 2011 CBA significantly curtailed rookie compensation,
cutting the amount top Draft picks earned by more than
50%.7” In exchange, however, many first round Draft picks’
contracts are now fully guaranteed.”

There is also an important caveat to the guaranteed nature
of the various bonuses players receive. The bonuses are
almost always subject to proportional forfeiture or void-
ing if a player violates the contract in some way, such as
by refusing to show up to training camp, failing a test
under the NFLs Policy and Program on Substances of
Abuse (“Substance Abuse Policy”), failing a test under the
NFLs Policy on Performance-Enhancing Substances (“PES
Policy”),* or otherwise engaging in conduct detrimental to
the NFL or the club.” For example, if a player received a
$10 million signing bonus for a five-year contract, and the
player later refuses to report to the club for the fifth season
in hopes of signing a more lucrative contract, the player
could be required to return $2 million of the signing bonus
to the club.?® Similarly, if a player is entitled to have his
Paragraph 5 salary guaranteed in his second season, but
fails a drug test between the first and second seasons, the
contract might contain a clause permitting the club to void
the guarantee in the second season.®!

With the structure of compensation in the NFL explained
above, we are ready to compare it to the other leagues.

k  The Substance Abuse Policy and PES Policy are discussed at length in Chapter 4:
Drug and Performance-Enhancing Substance Policies.
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The most recent CBA agreed to by MLB and the Major
League Baseball Players Association (“MLBPA”) was
executed in 2016 and expires in 2021.

1) MLB’S TAX THRESHOLD

Unlike the NFL, MLB does not have a “Salary Cap” for its
clubs, insofar as there is no maximum amount that clubs can
spend on player salaries. Instead, MLB sets a Tax Threshold
and applies a “Competitive Balance Tax” for compensation
paid to players over that amount. For the 2016 season, the
Tax Threshold was set at $189 million,®? and will be $195
million in 2017.% This tax is also known as the “luxury tax”
and is intended to encourage parity by forcing clubs not to
exceed the Tax Threshold. The Competitive Balance Tax
ranges from 20% to 50% depending upon how many times
the club has previously exceeded the Tax Threshold.

In 2016, MLB revenues were an estimated $10 billion.%

2) ROOKIE COMPENSATION

Rookies generally are paid the league minimum and have
one-year contracts, as will be explained further below.!

3) VETERAN COMPENSATION

The 2012 MLB CBA and uniform player contract (“UPC”)
divide players into three categories based on the amount

of time they have spent in the major leagues, and which
category a player falls into has important consequences for
his salary. A player’s time in the major leagues is tracked by
a metric known as Major League Service Time (“MLST”).
A player accumulates one day of MLST for “each day of
the . . . season [he] is on a Major League Club’s Active
List.” One season of MLST is defined as 172 days.%

A player with less than three years of MLST is bound to
his club by the terms of the UPC, which contains a reserve
clause that effectively allows the club to unilaterally retain

I Theoretically, a player could execute a long-term contract with the club before his
rookie season that provides for greater pay in the rookie season, but such contracts
are extremely rare. See Craig Calcaterra, At Least One Major Leaguer is Not Pleased
With the Jon Singleton Deal, Hardball Talk (June 3, 2014, 8:55 AM), http://mlb
.nbcsports.com/2014/06/03/at-least-one-major-leaguer-is-not-pleased-with-the
-jon-singleton-deal/, archived at https://perma.cc/2BPJ-YCHU.

his services so long as it pays him the minimum salary set
in the CBA.%” A player in this position is said to be “under
reserve” to his club, and has essentially no leverage to influ-
ence his base salary—he can either accept his club’s offer
(almost certainly for a salary at or very near the minimum
allowed by the CBA), attempt to hold out for higher pay,
or find an occupation outside of MLB.%¢ As a result, skilled
players under reserve to their clubs are paid far less than
they would be in an open market for their services.’

A player with more than three years but less than six years
of MLST is said to be “arbitration eligible,” and has the
right under the CBA to submit the issue of his salary to an
arbitration panel, with or without the consent of his club.”
Certain players with more than two but less than three
years of MLST are also arbitration eligible.”! These players,
known as “Super Two” players, must have accumulated

86 days of MLST in the immediately preceding season

and rank in the top 22% in total MLST among all players
eligible for Super Two consideration.’?

If an arbitration-eligible player initiates arbitration, he and
his club must exchange single-year salary figures with one
another? and submit those figures to a salary arbitration
panel consisting of three arbitrators jointly selected by the
MLBPA and MLB.** Salary arbitration proceedings are
summary and winner-take-all: each side has just 90 minutes
to argue® for its proposed salary,’® and the salary arbitra-
tion panel may award the player a single-year contract for
either the proposed salary he submitted or the proposed
salary the club submitted —it may not award any other
figure.”” This form of arbitration, also known as pendulum
or final offer arbitration, forces the sides to submit reason-
able figures in the hopes that the arbitrator believes their
submission is closer to the player’s value than the other
side’s submission.”® As a result, approximately 90% of all
salary arbitration cases settle before a hearing.”” In effect,
the salary arbitration mechanism permits players to receive
their free market wages for one season without the ability
to actually negotiate with other clubs.

A player with more than six years of MLST at the comple-
tion of the term of his contract becomes a free agent and is
able to offer his services to any and all clubs at whatever
price the market will bear.!® In veteran free-agency con-
tracts, there is often a trade-off between contract length
and average annual compensation.!®! Due to risks of injury
or performance drop-offs, a player might accept a lower
average annual compensation in exchange for higher total
compensation in a longer contract.!®?

MLB’s three-tiered system is similar to the NFLs use of
Exclusive Rights Players, Restricted Free Agents, and



Unrestricted Free Agents. In both leagues, players gain
more rights and compensation with experience.

Most MLB free agents obtain contracts that are short in
duration. The share of one-year free agent contracts signed
in each of the seasons from the 2007 season to the 2013
season, for example, has ranged from 51.43% to 76.52%,
and the share of two-year free-agent contracts has ranged
from 13.08% to 27.62%.' Between 2007 and 2014, only
the 2013 free agency market had more than 20% of free
agent contracts extend beyond three years.!*

Though most free agents are only able to obtain short-term
deals, superstars have been able to bargain for extremely
lucrative long-term contracts. For example, in 2014, the
Miami Marlins signed Giancarlo Stanton, a then-twenty-
five-year-old right fielder, to a thirteen-year, $325 mil-

lion contract,'® breaking the previous record held by the
Detroit Tigers infielder Miguel Cabrera’s ten-year $292
million deal.%

MLB clubs are thought to have deployed two strategies to
minimize players’ opportunities to obtain large free-agent
contracts.

First, clubs have kept star prospects in the minor leagues for
a few weeks at the beginning of their rookie season before
having the player join the major league roster. This plan pre-
vents the young player from achieving the necessary number
of days on the roster to accrue a full season of MLST, thus
delaying the player’s free agency by a year.'” For example
in 20135, the Chicago Cubs waited 11 days before calling
up star rookie third baseman Kris Bryant.!® By doing so,
Bryant will not be a free agent until after the 2021 season.'%
Had Bryant started the season with the Cubs, he would be
eligible for free agency after the 2020 season.!*°

Second, clubs have signed players to long-term contract
extensions at reduced salaries years before the player reaches
free agency or is salary arbitration eligible.!"! For example,
in 2012, the Pittsburgh Pirates’ star center fielder Andrew
McCuthen had played two seasons and was a year away
from being salary arbitration eligible—and thus likely earn-
ing a multi-million dollar salary commensurate with players
of similar skill. Rather than go through salary arbitration

in future years and have McCutchen potentially reach free
agency, the Pirates signed McCutchen to a six-year contract
worth $51.5 million, plus a seventh-year at the club’s option
for $14.75 million.""? The contract means the Pirates control
McCutchen’s rights through his ninth season—three years
after when he would have become a free agent if not for

the long-term extension. For McCutchen, the long-term
extension provides him long-term financial security when he
otherwise would have been playing on year-to-year contracts
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until he reached free agency. As for any player, there was
no guarantee that McCutchen would have continued to be
sufficiently healthy and productive to reach free agency and
receive a long-term multi-million dollar contract.

4) MINIMUM, MAXIMUM, AND AVERAGE
(MEAN) SALARIES

In 2016, the mean MLB salary was $4.4 million per year,''
and the minimum salary was $507,500."* There is no

maximum salary for MLB players.

Simple averages are not entirely revealing due to the fact
that younger players are limited in their ability to obtain
market wages by MLB’s free agency and salary arbitration
rules. Data on the distribution of average annual salaries in
2012 indicate that high salaries are concentrated among a
relatively small number of the league’s players according to
the following distribution:™

* Bottom 20%: $481,593

(The minimum 2012 salary was $480,000)
* Second 20%: $505,109
* Third 20%: $1,195,785

* Fourth 20%: $3,606,388

°Top20%:  $11,164,616
* Top 5%: $18,363,670
* Top 1%: $23,791,667'"°

5) GUARANTEED COMPENSATION

Unlike the NFL, MLB contracts are generally understood
to be fully guaranteed.''® According to Paragraph 7 of the
UPC, clubs may terminate a player’s contract if the player
shall at any time:

1. fail, refuse, or neglect to conform his personal conduct to the
standards of good citizenship and good sportsmanship or to
keep himself in first-class physical condition or to obey the
Club’s training rules; or

2. fail, in the opinion of the Club’s management, to exhibit suf-
ficient skill or competitive ability to qualify or continue as a
member of the Club’s team; or

3. fail, refuse or neglect to render his services hereunder or in
any other manner materially breach this contract.

m  For context, approximately 1,375 players played in an MLB regular season game
in 2016.



182. \ Comparing Health-Related Policies & Practices in Sports

However, in practice, Paragraph 7 is usually nullified in
the contracts of any player other than those with minimal
MLST or veterans with little to no leverage. Thus, MLB
clubs generally cannot terminate a player’s contract, i.e.,
MLB player contracts are generally guaranteed.

C ) Compensation in the NBA

The most recent CBA agreed to by the NBA and the
National Basketball Players Association (“NBPA”) was exe-
cuted in 2017, takes effect on July 1, 2017, and expires in
2024. However, both parties have the option of terminating
the CBA after the 2022-23 season by serving written notice
of the exercise of such option by December 15, 2022.1"7

1) THE NBA’S SALARY CAP

NBA players are collectively entitled to approximately 50%
of Basketball Related Income (“BRI”).!8 BRI is “the aggre-
gate operating revenues . . . received or to be received . . .

” by the NBA, NBA Properties, Inc., NBA Media Ventures,
LLC and any subsidiaries.'”” The NBA’s Salary Cap is deter-
mined by multiplying BRI by 44.74 %, subtracting player
benefit costs, and dividing by the number of clubs.'?° The
Salary Cap for the 2016-2017 season is $94.143 million,'?!
and is expected to be $102 million in 2017-18.122 The
NBA’s Salary Cap is in the process of considerable growth
due to new multi-billion dollar television contracts for the
NBA.'?* Each club is required to pay its players a total of at
least 90% of the Salary Cap each year.!** The NBA’s 2016-
17 revenues are projected to be an estimated $8 billion.'?®
Unlike the NFL’s “hard” Salary Cap, the NBA’s Salary Cap
is considered “soft,” because there are multiple exceptions
that permit clubs to exceed the Salary Cap. These excep-
tions will be discussed below in detail in Section 3: Veteran
Compensation.

In addition to the Salary Cap, the NBA also has a Tax
Level. The Tax Level is a threshold for a club’s player sala-
ries that is above the Salary Cap. While the 2016-17 Salary
Cap was $94.143 million, the Tax Level was $113.287
million."?¢ The Tax Level is expected to rise to $122 million
in 2017-18.1%7 If clubs exceed the Tax Level, they must pay
the league a graduated tax based on how much they have
exceeded the Tax Level.'?® The Tax Levels increase if the
club has exceeded the Tax Level in three or more of the
previous four seasons (i.e., a “Repeater”).!? Up to 50%

of the total tax payments may be distributed, at the NBA’s

option, to non-taxpaying clubs, and amounts not distrib-
uted to non-taxpaying clubs can be used for other league
purposes.’3 If a club’s total salaries are higher than the
Salary Cap but lower than the Tax Level, e.g., $100 million
in 201617, the club would not make a tax payment.

Table 5-B:

NBA Tax Levels (Non-Repeater)

Incremental Club Tax Rate
Salary Above Tax Level for Increment
$0-$4,999,999 $1.50 for $1
$5,000,000-$9,999,999 $1.75 for $1
$10,000,000-$14,999,999 $2.50 for $1
$15,000,000-$19,999,999 $3.25 for $1

$20,000,000 and over Tax rates increase by
$0.50 for each additional
$5,000,000 increment
above the Tax level
(e.g., for Team Salary
$20,000,000 to
$24,999,999 above
the Tax level, the Tax
rate is $3.75-for-$1 for
that increment).
Table 5-C:
NBA Tax Levels (Repeater)
Incremental Club Tax Rate
Salary Above Tax Level for Increment
$0-$4,999,999 $2.50 for $1
$5,000,000-$9,999,999 $2.75 for $1
$10,000,000-$14,999,999 $3.50 for $1
$15,000,000-$19,999,999 $4.25 for $1

$20,000,000 and over

Tax rates increase by
$0.50 for each additional
$5,000,000 increment
above the Tax level

(e.g., for Team Salary
$20,000,000 to
$24,999,999 above

the Tax level, the Tax
rate is $4.75-for-$1 for
that increment).




In 2015-16, seven NBA clubs exceeded the Tax Level and
were required to pay a tax, with the Cleveland Cavaliers
paying the most at approximately $54 million."!

2) ROOKIE COMPENSATION

The NBA Draft has two rounds. The initial contract entered
into by a first round NBA Draft pick and the club that drafts
the player is called a Rookie Scale Contract.!3? Rookie Scale
Contracts must cover two seasons, with a club option for the
third and fourth seasons.!3* Clubs must exercise the option
for the third season by October 31 following the player’s first

Table 5-D:
Sample of NBA Rookie Scale (2017-2018)
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season and must exercise the option for the fourth season by
the October 31 following the player’s second season.!3* The
values of these contracts can be negotiated between 80% to
120% of the Rookie Scale, agreed to by the NBA and NBPA.
There is a different Rookie Scale for each year of the CBA,
with values increasing or decreasing annually at the same
rate as any increase or decrease in the Salary Cap. The first
pick in the NBA Draft is given the greatest Rookie Scale
amount, with each subsequent pick receiving a lesser Rookie
Scale amount. For illustrative purposes, the Rookie Scale
amounts for the first and last three first round NBA Draft
positions for the 2017-2018 season are as follows!35:

4th Year Option (Percentage

Pick 1st Year Salary 2nd Year Salary 3rd Year Salary Increase over 3rd Year Salary)
1 $5,855,200 $6,949,900 $8,121,000 26.1%
2 $5,238,800 $6,218,300 $7,266,100 26.2%
3 $4,704,500 $5,584,000 $6,525,000 26.4%
28 $1,179,100 $1,399,600 $1,635,300 80.5%
29 $1,170,500 $1,389,300 $1,623,400 80.5%
30 $1,162,100 $1,379,300 $1,611,800 80.5%

Second round Draft picks do not operate under any scale.
They may sign for any amount at or above the minimum
salary.’® Second round Draft picks, however, generally only
command a minimum salary or an amount slightly above
the minimum.!” Initial contracts for second-round Draft
picks are commonly one, two, or three years in length.!38

Similar to the NBA, NFL rookie contracts operate on a
scale based on the Total Rookie Allocation. However, the
NFL rookies’ salaries are not collectively bargained in the
way the NBA’s rookies’ salaries are.

3) VETERAN COMPENSATION

As in the NFL, there are two types of free agency in the
NBA: unrestricted and restricted.'? Unrestricted Free
Agents are able to sign with any club after their prior con-
tract has terminated and there is nothing that the player’s
prior club can do to prevent him from signing with a new
club.' Players become Restricted Free Agents only in
limited circumstances: (1) following the fourth year of a

player’s Rookie Scale Contract; and, (2) for non-first round
picks, when the player’s contract has expired and he has
been in the NBA for three or fewer seasons.'*>" In order to
make a player who meets these qualifications a Restricted
Free Agent, the club for which the player last played must
make the player a one-year Qualifying Offer.'*> The value
of the Qualifying Offer is based on, among other things, the
player’s Draft position.'*

The Restricted Free Agent may choose to accept the club’s
Qualifying Offer. In most cases, if he accepts the Qualifying
Offer, the player would become an Unrestricted Free Agent
after he completes the one-year Qualifying Offer contract.
If he does not want to sign a contract with the club for
which he last played, the player may sign an offer sheet
(which includes principal terms such as base salary, number
of years, and signing bonus) with another club.'* The offer

n Inthe case of first round draft picks, the player would only become a restricted free
agent if the club did not exercise its option to extend his rookie contract for the next
season.
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sheet must be for more than two seasons.'*s The player’s
prior club then has a right of first refusal for a two-day
period.'*¢ If the player’s prior club exercises its right of first
refusal, then the player will be under contract with his prior
club under the principal terms of the offer sheet.!*” If the
prior club does not match the terms of the offer sheet and
the player joins a new club, the prior club does not receive
any compensation for the loss of the player. In contrast, in
the NFL, clubs that lose Restricted Free Agents are awarded
compensatory draft picks depending on the amount of the
player’s new contract.

As mentioned above, there are exceptions to the Salary
Cap. While there are ten different exceptions,'*® we list here
the most important ones (as summarized by the NBA with
minor clarifying edits):'4°

1. Qualifying Veteran Free Agent (“Bird”) Exception:® A team may
re-sign its own free agent to a first-year salary of up to the
maximum player salary if he played for the team for some
or all of each of the prior three consecutive seasons (or, if he
changed teams, he did so by trade).

2. Early Qualifying Veteran Free Agent (“Early Bird”) Exception: A
team may re-sign its own free agent to a first-year salary of
up to the greater of (a) 175% of the player’s salary in the last
season of his prior contract; or, (b) 105% of the average NBA
player salary for the prior season, if he played for the team for
some or all of each of the prior two consecutive seasons (or,
if he changed teams, if he did so by trade or by assignment
via the NBA's waiver procedures). A contract signed using the
Early Bird Exception must be for at least two seasons.

3. Non-Taxpayer Mid-Level Salary Exception:

a. A team may use the Non-Taxpayer Mid-Level Salary
Exception to sign one or more players to contracts with
first-year salaries that, in the aggregate, provide for a total
up to $8.406 million in 2017-18 (the Exception amount
grows annually by the same amount as the Salary Cap).

b. Contracts signed under the Non-Taxpayer Mid-Level Salary
Exception can cover up to four seasons.

c. A team can use the Non-Taxpayer Mid-Level Salary
Exception to re-sign its own free agent (as well as to sign
another team’s free agent), but cannot use this Exception
to acquire a player by assignment.

0 The exception is named for Boston Celtics legend Larry Bird as the rule is believed
to have been created to help the Celtics resign Larry Bird in 1983, even though they
never actually had to use the exception on Bird. Larry Coons, Larry Coon’s NBA Sal-
ary Cap FAQ, CBA FAQ, http://www.cbafaq.com/salarycap.htm (last visited Feb. 21,
2017), archived at http://perma.cc/K9XV-FRTE.

4. Minimum Salary Exception: A team may sign a player to a
one-year or two-year contract at the applicable minimum
player salary (prorated as appropriate for a 10-Day or
Rest-of-Season contract). This Exception may also be used
to acquire by assignment a player who was signed to a one-
year or two-year minimum contract.

The Bird and Early Bird Exceptions are the most significant.
These exceptions permit clubs to resign their best players
for maximum or close to maximum salaries without regard
to the Salary Cap. If other clubs wanted to sign these play-
ers to maximum contracts, those contracts would count
against the Salary Cap. These rules provide a clear advan-
tage to a player’s prior club in free agency negotiations.

In contrast, the NFLs Salary Cap has no meaningful

exceptions.!?

4) MINIMUM, MAXIMUM, AND AVERAGE
(MEAN) SALARIES

The minimum salary in the NBA depends on the player’s
experience level and increases each season. The minimum
salaries for the 2016-17 season (under the 2011 CBA)'!
and the 2017-18 season (under the 2017 CBA)'*? are

as follows:

Table 5-E:
NBA Minimum Salaries
Years of 2016-17 2017-18
Service (2011 CBA) (2017 CBA)
0 $543,471 $815,615
1 $874,636 $1,312,611
2 $980,431 $1,471,382
3 $1,015,696 $1,524,305
4 $1,050,961 $1,577,230
5 $1,139,123 $1,709,538
6 $1,227,286 $1,841,849
7 $1,315,448 $1,974,159
8 $1,403,611 $2,106,470
9 $1,410,598 $2,116,995
10+ $1,551,659 $2,328,652




Unlike the NFL, the NBA CBA includes limits on player
salaries. A player who has completed fewer than seven
Years of Service? has a maximum annual salary of 25% of
the Salary Cap at the time of contract execution or 105%
of the Salary for the final season of his prior contract,
whichever is greater.!* However, a player who has four
Years of Service at the end of his Rookie Scale Contract,

or a second-round pick or undrafted player who has four
Years of Service following the end of the last season cov-
ered by his contract is eligible to receive, from his prior club
only, 30% of the Salary Cap in effect at the time of contract
execution, provided that the player has (i) been named
twice to an All-NBA first, second, or third team or named
Defensive Player of the Year, in the immediately preceding
season or in two seasons during the immediately preceding
three seasons, or (ii) been named as NBA MVP at least once
during the preceding three seasons.!**

A Player who has at least seven but less than ten Years of
Service has a maximum annual salary of 30% of the Salary
Cap in effect at the time of contract execution or 105% of
the Salary Cap for the final season of his prior contract,
whichever is greater.!> A player with ten or more Years of
Service has a maximum annual salary of 35% of the Salary
Cap in effect at the time of contract execution or 105% of
the Salary for the final season of his prior contract, which-
ever is greater.!5

The 2017 CBA introduced an important exception to
the rule limiting players with at least seven but less than
ten Years of Service to 30% of the Salary Cap. Under the
2017 CBA,

a player who has eight (8) or nine (9) Years of
Service at the time the Contract is executed and
rendered such Years of Service for the Team with
which he first executed a Player Contract (or, if he
was under a Player Contract for more than one
Team during such period, changed Teams only by
trade during the first four (4) Salary Cap Years in
which he was under a Player Contract) shall be
eligible to enter into a Designated Veteran Player
Contract pursuant to which he receives from his
Prior Team up to thirty-five percent (35%) of the
Salary Cap in effect at the time the Contract is
executed (the “Designated Veteran Player 35%
Max Salary”) if the player has met at least one of
the following criteria at the time his Contract is
executed: (i) the player was named to the All-
NBA first, second, or third team, or was named

p Anplayeris credited with a year of service for each year that he is on an NBA roster
for at least one day during the regular season. 2017 NBA CBA, Art. I(iiii).
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Defensive Player of the Year, in the immediately
preceding Season or in two (2) Seasons during the
immediately preceding three (3) Seasons; or (ii) the
player was named NBA MVP during one of the
immediately preceding three (3) Seasons (the “Des-
ignated Veteran Player 35% Max Criteria”).!’

The Designated Veteran Player rule was reportedly intro-
duced in response to 2014 NBA MVP Kevin Durant leaving
his original team, the Oklahoma City Thunder, for the
Golden State Warriors prior to the 2016-17 season.'*® Had
the rule existed at the time, the Thunder would have been
able to offer Durant a contract with a higher annual salary
than the Warriors which might have enticed him to stay
with the club.

The mean annual salary in the NBA for the 2016-2017
NBA season is between $6.9 million and $8 million, much
more than the $2.7 mean salary for an NFL player. The
median salary in the NBA for the 2016-2017 NBA season
is between $4 million and $5 million. In 2016-17, the
largest guaranteed contract in the NBA was Mike Conley’s
five-year deal worth $140,529,829 in gross value.' It is
worth noting that NBA players generally have higher sala-
ries than players in other professional sports leagues due, at
least in part, to the fact that NBA rosters are much smaller.
An NBA club’s active roster is 12-13 players'®® while NFL
active rosters are 46 players,'®! MLB active rosters are 25
players'®? and NHL active rosters are 23 players.!®3

Also unlike the NFL, the NBA CBA limits a veteran player’s
contract length. The default rule in the CBA is that a player
contract may cover up to but no more than four seasons

in length.'** However, there are several instances where the
CBA deviates from the default rule. For example, a player
contract between a Qualifying Veteran Free Agent and his
prior club may cover up to but not more than five seasons

q We rely on information from the NBA and spotrac.com in making this estimate. Spo-
trac.com, as of March 2017, maintained a database of 446 player contracts (includ-
ing some partial-season contracts such as 10-day contracts) that demonstrated a
mean salary of $6.9 million and a median salary of $4.0 million. See NBA Contracts,
spotrac.com, http://www.spotrac.com/nba/contracts/ (last visited Mar. 13, 2017),
archived at https://perma.cc/V7Y8-LASM. In reviewing this Report, the NBA stated
that the mean salary was approximately $8 million and the median salary was
approximately $5 million. The NBA's determination of the mean salary is determined
by dividing all player salaries by 396 players. 2017 NBA CBA, Art. 1, § 1(d). However,
at any given time during the season, the number of players on NBA rosters is ap-
proximately 450. Thus, we believe the best statistics are likely somewhere between
spotrac.com’s and the NBA's. Basketball Reference, a well-regarded website, also
provides data on this issue. Basketball Reference lists the mean NBA salary as $4.9
million and the median salary as $2.1 million. See 2016-2017 NBA Player Contracts,
Basketball Reference, http://www.basketball-reference.com/contracts/players.html
(last visited Mar. 13, 2017), archived at https://perma.cc/94UD-3RCG. However,
Basketball Reference’s salary database includes 607 contracts, far more than the
approximately 450 NBA players on rosters at any given time, and also includes
dozens of partial-season contracts for less than $100,000. Thus, we do not consider
Basketball Reference’s data sufficiently accurate to be used here.
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and an extension of a Rookie Scale Contract may cover
up to but no more than five seasons.'®® The mean contract
length in the NBA during the 2016-17 season was 3.1
years.1¢

In sum, the contract rules provide significant advantages
to a player’s prior club. The prior club can offer a contract
longer than other clubs and not have that contract count
against the club’s Salary Cap. In addition, players who
have reached certain milestones, (such as All-NBA teams
or MVP awards), are able to be paid a higher percentage
of the Salary Cap by their prior club than by a new club.
It is thus not surprising that the ten largest contracts in the
NBA during the 2016-17 season were all contracts signed
between a player and his existing club.’

5) GUARANTEED COMPENSATION

The NBA Uniform Player Contract (“UPC”) permits NBA
clubs to terminate a player’s contract if the Player shall:

i at any time, fail, refuse, or neglect to conform his personal
conduct to standards of good citizenship, good moral char-
acter (defined here to mean not engaging in acts of moral
turpitude, whether or not such acts would constitute a crime),
and good sportsmanship, to keep himself in first class physi-
cal condition, or to obey the Team’s training rules;

at any time commit a significant and inexcusable physical
attack against any official or employee of the Team or the
NBA (other than another player), or any person in attendance
at any NBA game or event, considering the totality of the
circumstances, including (but not limited to) the degree of
provocation (if any) that may have led to the attack, the
nature and scope of the attack, the Player’s state of mind at
the time of the attack, and the extent of any injury resulting
from the attack;

at any time, fail, in the sole opinion of the Team’s manage-
ment, to exhibit sufficient skill or competitive ability to qualify
to continue as a member of the Team ... .; or

iv at any time, fail, refuse, or neglect to render his services
hereunder or in any other manner materially breach this
Contract."®”

r  The ten largest contracts in the 2016—17 season were: Mike Conley and the Mem-
phis Grizzlies ($152.6m) Damian Lillard and the Portland Trailblazers ($139.9m);
DeMar DeRozan and the Toronto Raptors ($139.0m); Bradley Beal and the Washing-

ton Wizards ($127.2m); Andre Drummond and the Detroit Piston ($127.2m); Anthony

Davis and the New Orleans Pelicans ($127.2m); Carmelo Anthony and the New
York Knicks ($124.0m); Nicolas Batum and the Charlotte Hornets ($120.0m); Chris
Bosh and the Miami Heat ($118.7m); and, James Harden and the Houston Rockets

($118.0m). NBA Contracts, spotrac.com, http://www.spotrac.com/nba/contracts (last

visited Jan. 30, 2017), archived at https://perma.cc/KR3K-M576.

However, the CBA permits clubs and players to agree to
“compensation protection,” i.e., a guarantee of a player’s
contract in five circumstances, in the event of the player’s:
lack of skill; death; basketball-related injury; injury or ill-
ness; and, mental disability.'® Compensation protections
are negotiated terms in each player contract. However,

the CBA requires that compensation protection be given

in many circumstances. For sign-and-trade contracts,’ the
first season of the contract must be protected for lack of
skill.'®® For Rookie Scale Contracts, all seasons must be
protected for lack of skill and injury/illness for at least 80%
of the player’s Base Compensation.!”® Qualifying Offers
made to a Restricted Free Agent must be protected for lack
of skill and injury/illness.!”* Nevertheless, “[i]n practice,
the majority of NBA contracts (especially for established
veterans) are fully guaranteed. Non-guaranteed salary is
most often used for fringe players (either at the beginning
or end of their careers) or for the later years of long-term
contracts (often in conjunction with benchmarks that allow
the salary to become fully guaranteed over time).”'”?> Data
from spotrac.com gathered during January 2017 shows that
97.3% of NBA player compensation contracted for at that
time was guaranteed,!”? as compared to about 44% of NFL
player compensation.

While the NBA restricts clubs and players to compensation
protection in just five scenarios, the NFL CBA does not
limit the types of guarantees players and clubs can negoti-
ate. Nevertheless, in practice, NFL contracts are generally
only guaranteed against skill, injury, and Salary Cap. The
fact that contracts in the NBA tend to be guaranteed more
than those in the NFL is most likely a reflection of the
leverage of the players in contract negotiations over time.

D ) Compensation in the NHL

The most recent CBA agreed to by the NHL and National
Hockey League Players Association (“NHLPA”) was
executed in 2013 and expires in 2022. In September 2019,
both parties have the option of terminating the CBA, effec-
tive September 2020.174

s A sign-and-trade contract is one in which a player signs with his prior club only to
allow his prior club to then trade him to a new club. These transactions allow both
clubs to take advantage of certain Salary Cap provisions, which ultimately benefits
the player as well by enabling the desired transaction and contract.



1) THE NHL’S SALARY CAP

NHL players are collectively entitled to 50% of Hockey
Related Revenues (“HRR”).!” Generally speaking, HRR
“means the operating revenues . . . from all sources, whether
known or unknown, whether now in existence or created

. of each Club or the [NHL], . . . derived or
earned from, relating to or arising directly or indirectly out
of the playing of NHL hockey games or NHL-related events
in which current NHL Players participate or in which cur-
rent NHL Players’ names and likenesses are used[.]”!7¢ The
NHLs 2015-16 revenues were an estimated $4.1 billion.'””

in the future, . .

The NHDs Salary Cap structure includes both an Upper
Limit and Lower Limit on club payrolls. To determine the
Upper and Lower Limits, the parties multiply HRR by
50%, subtract player benefit costs, and then divide by the
30 NHL clubs to reach a midpoint.!”® The Lower Limit is
reached by multiplying the midpoint by 85% and the Upper
Limit is reached by multiplying the midpoint by 115%.

In the 2016-17 season, the Lower Limit is $54 million and
the Upper Limit is $73 million."” Finally, the NHLs Salary
Cap is considered “hard,” because there are no exceptions
permitting clubs to exceed the Salary Cap.

The NHDs Salary Cap is similar to the NFLs in that it has
a hard upper limit (with a few exceptions) as well as setting
some type of salary floor.

2) ROOKIE COMPENSATION

Almost all NHL rookies are “Group 1 Players”—players
who signed their first contract between the ages of 18 and
24 and are still playing pursuant to the contract.'®® Group
1 Players are subject to the Entry Level System. The Entry
Level System dictates the length of a player’s rookie con-
tract depending on the age at which the player first signed
the contract:!8!

Table 5-F:
NHL Entry Level System

Age at First Contract Signing

Contract Length

18-21 3 years
22-23 2 years
24t 1 year

t  Players 25 and older are not subject to the Entry Level System and have no limits on
their compensation. 2013 NHL CBA, § 9.1(b).
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Group 1 Players’ compensation may only take the form of
NHL Paragraph 1 (base) salary,'®? signing bonuses, games-
played bonuses, and performance bonuses.!®? The players’
compensation in salary, signing bonuses and games-played
bonuses cannot exceed $925,000 in any year of their first
contract.'® However, a player can negotiate with the club
the opportunity to receive performance bonuses that can
raise his compensation up to $3,775,000.'85 Moreover, the
player is eligible for performance bonuses from the league
that can raise his compensation several hundred thousand
dollars.8

Once a player’s rookie contract expires, he is no longer
subject to the Entry Level System. At that point, the player
is either subject to the club’s exclusive rights or enters
another Group depending on his age and experience level,
as is explained next.

3) VETERAN COMPENSATION

Once a player is no longer subject to the Entry Level
System, i.e., his rookie contract has expired, he will typi-
cally transition from being a Group 1 Player into some
other Group:

e Group 2: Players with expired contracts, who signed their first
contract between the ages of 18 and 24 and have reached a
certain level of experience: (1) for players who signed their
first contract between the ages of 18 and 21, three years of
minor league or NHL experience; (2) for players who signed
their first contract between 22 and 23, two years of minor
league or NHL experience; and, (3) for players who signed
their first contract at 24 or older, one year of minor league
or NHL experience.'® Group 2 players are Restricted Free
Agents, provided the club has made a Qualifying Offer."®

Group 3: Players with expired contracts who have either
played at least seven years in the NHL or are at least 27 years
old."® Group 3 players are Unrestricted Free Agents.'®

Group 4: Players who, while still under contract, instead play
in a league not affiliated with the NHL and then later try to
return to the NHL."®' Group 4 players are known as “Defected
Players,” and the NHL club from which the player defected
retains the right to match any offer in the event the player
returns to the NHL.

Group 5: Players with expired contracts who have played at
least ten years in the minor leagues or NHL and in the final
year of their most recent contract did not earn more than

the average salary.'®? Group 5 players are Unrestricted Free
Agents,'®® but, in reality, any player who would meet the cri-
teria for Group 5 status would already be a Group 3 player.'*
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The NHL and NHLPA nonetheless kept the Group 5 status in
the CBA in the event it applied in future CBAs due to possible
definitional or criteria changes.'®

* Group 6: Players with expired contracts who are at least 25
years old, have played at least three seasons in the minor
leagues, a European professional league while on loan from
an NHL club, or the NHL and have played less than 80 NHL
games (or 28 games if a goalie).® Group 6 players are Unre-
stricted Free Agents.'¥”

In addition to the Groups listed above, clubs hold exclusive
rights over their players who have an expired contract and
less than three years of experience.!”® Provided the club
offers the player a contract meeting certain criteria in the
CBA, the player can only sign with his prior club.'”

The NHL is the only Big Four league that takes age into
consideration when determining free agent status.

In addition to the above-described scenarios, the NHL

also has a salary arbitration mechanism for Restricted Free
Agents. Players are eligible for salary arbitration depending
upon the age at which they signed their first contract and
their minor league, European league (while on loan from an
NHL club) and NHL experience level:2

Table 5-G:
NHL Salary Arbitration Eligibility

Minimum Years
of Experience

Age at First Contract Signing

18-20 4 years

21 3 years
22-23 2 years

24 and older 1 year

An eligible player is always entitled to elect salary arbitra-

201 while clubs can only elect salary arbitration in two

tion,
situations. First, clubs can elect salary arbitration if the
player’s prior year salary exceeded $1,750,000,2 a figure
that is adjusted upward based on the mean salary in the
league and equaled $1,953,297 in 2016. Second, the club
can file for salary arbitration if an eligible player has not
filed for salary arbitration by his July 5 deadline.?*® Once
the salary arbitration process has commenced, the player
and the club both then submit briefs on the player’s value
and can request either a one- or two-year contract, with
some restrictions based on the player’s experience level.?%4
The arbitrator renders a decision within 48 hours and has

205 4 e., unlike

the discretion to choose the player’s salary,
in MLB’s salary arbitration process, the arbitrator is not
bound to choose one side’s position, but can determine the

amount at his or her discretion.

4) MINIMUM, MAXIMUM, AND AVERAGE
(MEAN) SALARIES

The minimum salary for an NHL player during the 2016~
17 season is $575,000.2%

As for maximum salaries, no player contract can provide
for compensation in any year in excess of 20% of the
Upper Limit.2%” In addition, NHL player contracts are
restricted in terms of the variability of the salary over the
term of the contract.?’® Generally speaking, these rules limit
how much salaries can increase or decrease from year to
year and prevent clubs from evading the Salary Cap. For
purposes of counting a player’s salary against the Salary
Cap in any given year, the player’s average salary over the
term of the contract is used.?”” Thus, the variability rules
prevent a club from adding years that the player is unlikely
to play to the end of the contract for minimum compensa-
tion, which can have the effect of reducing the Salary Cap
charge of the contract.

In 2010 (prior to the most recent CBA), the New Jersey
Devils are alleged to have tried to do just that. The Devils
and Ilya Kovalchuk agreed to a 17-year contract worth
$102 million.?!® However, in the final five years of the
contract, during which Kovalchuk would have been ages
39-44, Kovalchuk was due to earn only $550,000 per year,
far short of the nearly $9 million per year that he was set to
earn in the first 11 years of the contract.?!' The NHL invali-
dated the contract on the grounds that it was an illegal
attempt to circumvent the Salary Cap, a decision that was
upheld by an arbitrator.?!? The Kovalchuk case led to the
creation of the variability rules in the 2013 CBA as well as
a seven-year cap on player contract length (eight if the club
is re-signing its own player).!?

The NFL has some similar rules. Rookie contracts cannot
increase more than 25% in the second year of the con-
tract (to avoid possible circumvention of the Total Rookie
24 and contracts extending beyond the life of
the CBA cannot increase more than 30% (to avoid possible

circumvention of the Salary Cap).?!

Allocation),

The mean salary of an NHL player during the 2016-17 sea-
son was approximately $2,892,546,'¢ slightly more than
the estimated $2.7 million mean salary in the NFL. Addi-
tionally, the average contract was 3.5 years in length.?!”



5) GUARANTEED COMPENSATION

The NHL Standard Player Contract permits clubs to ter-
minate player contracts at their discretion at certain times
during the off-season.?'® This authority is broader than in
the NFL CBA. However, in the NHL, if the club chooses to
terminate the player’s contract, it must “buy out” the play-
er’s contract. The portion of a player’s salary that must be
bought out is determined by his age. If the player is under
26 years of age at the time of termination, the club must
pay the player, an amount equal to one-third of the player’s
base salary.?!® If the player is 26 years of age or older, the
club must pay the player, an amount equal to two-thirds

of the player’s base salary.??° Clubs must pay the buyout
over twice as many years as are remaining on the term of
the contract. Generally, clubs are still obligated to pay any
amounts owed to the player in the form of a signing bonus
even if they terminate the player’s contract.??!

In addition, unlike most NFL players’ contracts, NHL play-
ers’ contracts are guaranteed against injury. The Standard
Player Contract provides that if a player is injured during
the course of his employment as a hockey player and is sub-
sequently unable to perform his duties as a hockey player,
the club will continue to pay the player his base salary so
long as the player is unable to play up until the expiration
date of the contract.???
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E | Compensation in the CFL

The most recent CBA agreed to by the CFL and the
Canadian Football League Players Association (“CFLPA”)
was executed in 2014 and expires in 2019. The CFL CBA
does not specify, but it stands to reason that all of the
below amounts are in Canadian dollars.

1) THE CFL'S SALARY CAP

The CFL CBA sets both a maximum??? and a minimum?**
amount each club can spend on player salaries:

Table 5-H:
CFL Salary Cap Ranges
Season Range
2015 $4,450,000 - $5,050,000
2016 $4,500,000 - $5,100,000
2017 $4,550,000 - $5,150,000
2018 $4,600,000 - $5,200,00
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By comparison, in 2016, the NFLs Salary Cap was $155.27
million,?** more than 30 times than the that of the CFL (in
Canadian dollars).

The 2006 CBA entitled players to 56% of league reve-
nues.??* However, this provision was eliminated in the 2010
CBA, which also included an increase in the Salary Cap.

The CFL’s revenues in 2013 were estimated to be approxi-
mately $180 million, of which the players reportedly

only received approximately 20%.%?” This number seems
surprising considering the players’ prior guarantee of 56%
of revenues. Nevertheless, assuming the estimates of league
revenue are accurate, the accuracy of the reported revenue
split is borne out by simple calculations. There are nine
teams in the CFL. Assuming all of them spent to the maxi-
mum of the Salary Cap in 2016, they would have spent
$45,900,100 on player salaries collectively. That figure only
represents only 25.5% of the CFLs estimated $180 mil-
lion in revenue. The fact that three of the clubs make their
financial statements public supports the estimate of the

league’s revenues.??

2) ROOKIE COMPENSATION

CFL rookies sign a one-year contract with a one-year club
option.?? If the club exercises the option, the contract must
provide the player with at least the same level of salary

and bonus payments (except signing bonus) that the player
earned under the prior contract.?*® The club option can

only be exercised once.?*!

3) VETERAN COMPENSATION

Upon expiration or termination of a player’s rookie
contract (including any option years), a player in the CFL
becomes an Unrestricted Free Agent and can sign with any
club without any compensation to the player’s prior club.?3?

In contrast, NFL players are only Unrestricted Free Agents
after the expiration of their rookie contract if they have
obtained four Accrued Seasons—which would necessarily
happen if the player plays until the expiration of his CBA-
mandated four-year rookie contract.

4) MINIMUM, MAXIMUM, AND AVERAGE
(MEAN) SALARIES

The minimum salary for an CFL player in the 2016 season
was $52,000.233 There are no maximum salaries in the CFL.
Nevertheless, the Salary Cap imposes limitations on player
salaries collectively.

The mean CFL player salary is approximately $80,000 per
year.?’* This income is supplemented by signing bonuses
and post-season playoff compensation.?*

Many CFL players supplement their income with a second-
ary career, including the league’s 2013 Most Outstanding
Player, Calgary Stampeders running back Jon Cornish.?3
Although growth in league revenues suggests the number is
decreasing, the Stampeders communications director esti-
mated that 10% of the club’s roster holds secondary jobs.?%”
In 2014, the last year where such data was made public, the
highest paid player in the CFL was reportedly B.C. Lions
quarterback Travis Lulay, who earned a salary of approxi-
mately $450,000.2%

5) GUARANTEED COMPENSATION

As a general matter, CFL contracts are not guaranteed.?*’
The Standard Player Contract provides clubs the right to
terminate the player’s contract in five situations:

1 “in the opinion of the said Medical Committee, the Player is
not completely fit to participate in football activities”?*°,;

2 “the Player fails at any time during the term of th[e] Contract
to demonstrate sufficient skill and capacity to play football of
the calibre required by the Club”2*';

3 “the Player’s work or conduct in the performance of th[e]
Contract is unsatisfactory”2#;

4 “where there exists a limit to the number permitted of a
certain class of Player and the Player, being within that
class, should not be included amongst the permitted
number”243; and,

5 “termination of th[e] contract is in the best interest of the
Club having regard for the competitiveness of the Club as a
whole or the formation of a team with the greatest overall
strength.”2#

These situations are very similar to the situations under

which an NFL club can terminate a player’s contract. Most
importantly, both in the NFL and CFL, clubs can terminate
contracts if the player is injured or no longer good enough.

Despite CFL clubs’ termination rights, the CBA does
provide certain veteran players with some level of protec-
tion. Players are entitled to 100% of their salary for the
remainder of that season if their contract is terminated after
a certain point in the season, depending on their level of
experience:*%
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Table 5-I:
CFL Player Salary Protection Against Injury

Years of Required Games to
Experience Receive Salary
6 or more 9
5 10
4 11

The CFLs salary protection for certain veterans is similar to
the NFLs Injury Protection® and Termination Pay"¥ benefits.

Finally, CFL rookies receive signing bonuses which are

typically considered guaranteed compensation. In 2015, the
first overall pick of the CFL Draft, lineman Alex Mateas,
received a signing bonus of $20,000.24

MLS and the MLS Players Union (“MLSPU”) agreed to the
most recent CBA in 20135, which expires in 2020.

In analyzing the MLS compensation structure, it is impor-
tant to understand how the labor relations dynamic
between MLS and MLSPU is potentially different from
that of the other sports leagues. MLS, formed in 19935,
was structured in an effort to be considered a single-entity
under the antitrust laws,?*” a distinction further explained
below. In operational terms, rather than having each club
owned and controlled by a different person or entity, as in
the other sports leagues, all of the clubs in MLS are owned
and controlled by Major League Soccer, LLC, a Delaware
limited liability company.?*® Major League Soccer, LLC
then has operator-investors, entities that have bought into
MLS for the right to a certain amount of control over a
single MLS club.?* However, the amount of control is
significantly less than in the other American sports leagues,
as the clubs have to abide by strict MLS rules concerning

u  Where a player is injured in one season, fails the pre-season physical the next
season because of that injury, and is terminated by the club as a result, the player
is entitled to 50% of his salary for that season up to a maximum of $1.1 million in
the 2015 season. If the player is still physically unable to play two seasons after the
injury, he is entitled to 30% of his salary up to a maximum for $525,000 in 2015. A
player is only entitled to Injury Protection once in his career. See 2011 NFL CBA, Art.
45.

v Aplayer with at least four years of experience who has his contract terminated after
the first game of the season is entitled to the remainder of his salary for that season
once in his career. 2011 NFL CBA, Art. 30.
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player compensation and transactions.?*® Generally, MLS
negotiates the contracts with players and then allocates the

players to the clubs,?! or the clubs choose among the play-
ers hired by MLS.>>?

MLS’ structure was designed to avoid the antitrust litiga-
tion and scrutiny common to the other professional sports
leagues.”*? As we discussed in the beginning of this Chapter,
Section 1 of the Sherman Antitrust Act prohibits contracts,
combinations, or conspiracies that unreasonably restrain

trade.?**

If an organization or joint venture is considered a
single entity, there can be no multiplicity of parties agreeing
to rules that might unreasonably restrain a market—such
as the market for players’ services through eligibility rules,
a Salary Cap, or free agency rules as have often been the
subjects of litigation in other leagues. In other words, with-
out multiple parties there cannot be the contract, combina-

tion, or conspiracy necessary for antitrust scrutiny.?%

Nevertheless, within a year of beginning play, in Fraser v.
Major League Soccer, L.L.C., several players sued MLS
alleging that its rules on player compensation and mobil-
ity were violations of the antitrust laws. The United States
District Court for the District of Massachusetts found that
MLS was a single-entity and thus dismissed the plain-
tiffs” Section 1 antitrust claims.?® The remainder of the
plaintiffs’ claims was dismissed after a jury found that the
plaintiffs had failed to adequately allege a relevant market
in which MLS had allegedly violated the antitrust laws.?>”
On appeal, the United States Court of Appeals for the
First Circuit was skeptical that MLS’ structure constituted
a single entity for purposes of antitrust law, but declared
that the question “need not be answered definitively in
this case.”?’® The Court of Appeals nevertheless affirmed
the dismissal of the plaintiffs’ claims based on the jury’s
determination.?’” Thus, the effectiveness of MLS’ efforts to
be considered a single entity is questionable.

After the Fraser case, MLS players formed the MLSPU to
negotiate terms and conditions of employment with MLS
in a CBA.2%° However, without the clear threat of antitrust
litigation (and the concomitant treble damages), the players
and MLSPU potentially lack the authority and leverage of
other professional sports unions.?®! But as MLS has grown
both in revenues and clubs, control and financial invest-
ment by the operator-investors has increased, causing

some to question whether MLS’ operations are sufficiently

w The plaintiffs had also alleged that MLS had violated Section 2 of the Sherman
Antitrust Act by monopolizing the market for the services of Division | professional
soccer players in the United States, and Section 7 of the Clayton Act by combining
in such a way as to substantially lessen competition. See Fraser v. Major League
Soccer, L.L.C., 284 F.3d 47, 55 (1st Cir. 2002).
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centralized to potentially be considered a single entity for
purposes of antitrust law.?¢?

In sum, because of MLS’ structure, MLS—as compared

to other professional sports leagues—is potentially less
concerned that its rules concerning player compensation
and employment are a violation of antitrust law, which
would subject it to treble damages.?*> Consequently, MLS
has more leverage in CBA negotiations with the MLSPU
than other leagues do with their unions. This lack of union
power is shown, in part, in MLS’ compensation structures.

1) MLS’ SALARY CAP

The Salary Cap for the 2017 season is $3,845,000,2¢* and
increases about 7% annually.?®® However, during the 2017
season, MLS clubs are permitted to acquire up to three
players whose salaries exceed $480,625,%%¢ but whose sala-
ries will only count against the Salary Cap in the amount
of $457,500 (or less if they are under the age of 24).2¢7
These players, known as Designated Players, are consid-
ered important for MLS to attract and retain high-quality
players who might otherwise play in Europe.?®® In the 2016
season, there were 49 designated players.?*® The 46 Des-
ignated Players for whom salary information is available
earned an average of $1,766,329.27° Of the 49 designated
players, only 9 were American-born.*

MLS’ revenues are approximately $600 million per year,?”!

less than 5% of the NFLs approximately $14 billion in
annual revenue.

2) ROOKIE COMPENSATION

Unlike the Big Four leagues, MLS does not have compensa-
tion rules specific to rookies.

3) VETERAN COMPENSATION

Prior to the 2015 CBA, veteran MLS players had no free
agency. Under the old system, players with expired con-
tracts could be redrafted by other MLS clubs without any
say in where they were assigned.?’”? The 2015 CBA initiated
a limited form of free agency. Players with expired contracts
who are 28 or older and have played at least eight years

in MLS now have the ability to select their MLS club.?”3
The players’ salaries will be restricted based on their prior
salaries: players who previously made more than $200,000

x  The American-born players were Jozy Altidore, DaMarcus Beasley, Alejandro
Bedoya, Matt Besler, Michael Bradley, Clint Dempsey, Maurice Edu, Tim Howard, and
Graham Zusi.

can receive a 15% increase; players who made between
$100,000 and $200,000 can receive a 20% increase; and,
players who made less than $100,000 can receive a 25%
increase.”

4) MINIMUM, MAXIMUM, AND AVERAGE
(MEAN) SALARIES

The minimum salary in MLS for the 2016 season was
$62,500 per year.?”s

There is no maximum player salary in MLS.?” However,
the maximum amount a player’s salary can count against
the Salary Cap is $457,500 (unless they are a Designated
Player).?”” There are also complicated accounting mecha-
nisms by which clubs can “buy down” a player’s Salary
Cap charge.?”®

The mean salary of an MLS player in 2016 was $290,246,
and the median salary was $108,900.2”° However, the aver-
age salary figure is skewed by the distribution of salaries.
Out of 558 MLS players, 22 of them made $1 million per
year or more, with four players (Michael Bradley, Gerrard
Steven, Frank Lampard, and Kaka) making $6 million

per year or more.?®® When these 22 players are removed
from the calculation as outliers, the average salary of the
remaining 536 players is only $169,886.%%! Similarly, when
the salaries of the 46 Designated Players for whom salary
information was available in 2016 are removed as outliers,
the average salary drops to $156,847.282 Due to these wide
disparities in player income, the MLSPU made it a prior-
ity to try and establish a “middle class” in MLS, including
by providing for some form of free agency and raising the

minimum salary.?83

5) GUARANTEED COMPENSATION

The contract of any player 24 years old or older who has
at least one year of playing experience is automatically
guaranteed,?®* meaning that it cannot be terminated “solely
because of the quality of the Player’s on-field performance
or the fact that the Player may have sustained an injury
during the performance of his duties as an MLS Player.”2%
As a result, the majority of MLS player contracts are
guaranteed.?%

In 2016, the average MLS player contract had an average

of $317,892 in guarantees.?®” However, if one removes the
46 Designated Players for whom there was salary informa-
tion as outliers, MLS player contracts contain, on average,

$168,821 in guaranteed compensation.?%
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The below table summarizes some of the key provisions
and figures concerning compensation structures in profes-
sional sports, subject to the various nuances and intricacies

Table 5-J:
Comparisons of Leagues’ Compensation Statistics and Policies
Benefit NFL MLB NBA NHL CFL MLS
Mean Annual Salary $.2.'7 $L.L.25 $§.9-8 $?.§9 $80.000 | $290.246
million million million million
Mean Career Length 5.0 5.6 4.8 5.6 3.2 3.2 vears
years?®® years?® years®! years?®? years?® <Y
Minimum Salary (2016) $450,000 | $507,500 | $543,471 | $575,000 $52,000 $62,500
Maximum Salary No No Yes Yes No No
Maximum Contract Length No No Yes Yes No No
Unrestricted Free Agency Rights After four After six After five Depends Upon 28 years
seasons seasons seasons | onageand expiration old and
for first | experience | of rookie eight
round contract years of
picks experience
Guaranteed Compensation ~44% ~100% ~90% For injury Almost For players
and one- none 24 and
third or older with
two-thirds 1+ years’
of the experience
player’s
salary
Salary Cap Type Hard Luxury Tax Soft and Hard Hard Soft
Luxury Tax
Guaranteed Share of Revenue Yes No Yes Yes No No

At the beginning of this Chapter, we identified two key
ways in which compensation and compensation structures
affect player health: (1) influencing players’ decisions about

regimes on players’ short- and long-term health. Unfortu-

playing with injuries; and, (2) players’ retirement planning

and eventual retirement. We are most concerned with how
compensation and compensation structures affect player
behavior and decision-making concerning their health, i.e.,

the present.

nately, these are questions that we cannot fully answer at

To effectively and rigorously compare how the different

leagues’ compensation structures affect player health deci-

sions would require the ability to control for the various

levers, including free agency rules, salary and contract

what are the consequences of the current compensation

y  Nick Schwartz, The average career earnings of athletes across America’s major sports will shock you, For the Win Blog— USA Today (Oct. 24, 2013, 10:07 AM), http://ftw.usato-
day.com/2013/10/average-career-earnings-nfl-nba-mib-nhl-mls, archived at http://perma.cc/J8QL-Q3RG. Nevertheless, as pointed by the MLPSU in its review of this Report, the
author of this article did not indicate how he arrived at the 3.2 years statistic. Moreover, MLSPU Executive Director Bob Foose stated that “this number is significantly misleading
given the global nature of soccer (there are, | believe, professional leagues in over 80 countries around the world, typically with multiple such leagues in each country). We have
not consistently tracked the total average career length of MLS players, but when we last did an exhaustive study, in 2013, the average MLS player (whose career was over) had
played a total of just under 8.8 years of professional soccer over the course of that career. We haven’t updated these numbers since then, but | don’t have any reason to believe
that these numbers have changed significantly.” We believe this is a valid point and thus suggest caution in considering the mean career length of MLS players. Athletes in the
other leagues rarely play in multiple professional leagues and thus the same concern is not present.
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limitations, salary cap structure, and the level of guaranteed
compensation. Additionally, one would likely also want to
be able to control for other relevant factors, such as career
length, career earnings and injury outcomes. The type and
amount of health-related benefits, discussed at length in
Chapter 3, also impact player compensation structures. Each
of the leagues’ compensation structures is an amalgam of
these various levers and factors. This is a challenging analy-
sis that requires more data than is currently available and
thus we cannot fairly assess which leagues’ overall compen-
sation structures among the Big Four are best for players.

There is, however, one compensation issue that is the sub-
ject of frequent discussion and thus merits further analysis:
guaranteed compensation. As discussed above, many people
believe that NFL player health could be improved through
guaranteeing more of their compensation. The belief is that
by guaranteeing a player’s future compensation, he will not
feel pressured to play through injuries to protect his status
on the club. On this and related issues, many would argue
that MLB’s system is the most player-friendly, because
compensation is almost entirely guaranteed, there is no

hard Salary Cap, there is no maximum salary, and, there

is no maximum contract length.?** It is thus not surprising
that, as of February 2017, the 23 largest contracts among
these sports leagues are all for MLB players.® However,
MLB players are not guaranteed a share of the revenue like
in other leagues and must wait six years before becoming
an Unrestricted Free Agent, the longest wait of the Big Four
and thus it is not clear that their compensation arrangement
is preferable.

The NFL and NFLPA are frequently criticized— by play-
ers,?” the media®®® and academics, among others—for
what is perceived as the lack of guaranteed contracts as
compared to the other leagues.?”” However, the issue is
complicated. As a preliminary matter, when discussing the
compensation paid to players, one must also consider the
benefits the players receive. As is discussed in Chapter 3 of
this Report, the NFL generally provides a benefits package
superior to those offered in all of the other leagues. The
additional complications on this issue are discussed below
in the Recommendation Section.

z The CFL and MLS cannot realistically be compared to the Big Four due to their rela-
tively small amounts of revenue and also the MLS’ attempted single-entity structure.

aa Information about salaries and contracts was derived from data available on spo-
trac.com, the most reliable public source for information about professional sports
contracts based on our analysis. Indeed, as of February 2017, there are 41 MLB
contracts worth over $100 million while there are only 18 such contracts in the NBA,
12 in the NFL, and three in the NHL.
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H ) Recommendation |

Recommendation 5-A: The NFL and NFLPA should research the consequences
and feasibility of guaranteeing more of players’ compensation as a way to protect
player health.

As discussed above, guaranteed compensation in the NFL is a complicated issue. While many people—and players in par-
ticular—have expressed a desire for increased guaranteed compensation, it is not clear that fully guaranteed compensation
would be beneficial to players collectively such that it ought to be preferred to the status quo.

As a preliminary matter, the NFLPA itself has expressed mixed views about the guaranteed contracts. In a 2002 editorial
in The Washington Post, then-NFLPA Executive Director Gene Upshaw acknowledged that the possibility of guaranteed
contracts “is severely undermined by the risk of a career-ending injury” and touted the benefits available to players as an
alternative.?’® Then, in two reports issued by the NFLPA in or around 2002 and 2007 respectively, the NFLPA asserted
that NFL player compensation is, in fact, largely guaranteed by explaining that more than half of all compensation paid to
players is guaranteed.?”” However, importantly, this statistic does not mean that half of all compensation contracted was
guaranteed —indeed, as discussed above, approximately 44% of all contracted compensation is guaranteed. Players are
often paid guaranteed money (e.g., a signing bonus or roster bonus) in the first or second year of the contract only to have
the base salaries (the unguaranteed portions) in the later years of the contract go unpaid because the player’s contract was
terminated.

With this background in mind, there are several reasons why fully guaranteed compensation might not be beneficial to
players collectively. First, while fully guaranteed contracts might be good for the players who receive them, it could result
in many players not receiving any contract at all. If clubs were forced to retain a player of diminishing skill because his
contract was guaranteed, a younger or less proven player might never get the opportunity to sign with the club.3® Relat-
edly clubs might continue to provide playing opportunities to the players with larger contracts in order to justify those
contracts’ preventing younger players from establishing themselves as starting or star players and earning higher salaries. It
is also likely that under a system of guaranteed compensation, player salaries would decrease (at least in the short-term)—
particularly the salaries of the highest paid players and players who are less certain to add value to a roster—as clubs
would be more cautious about taking on the financial liabilities, especially given the Salary Cap in place in the NFL. Simi-
larly, clubs also may seek to minimize their financial liabilities by reducing roster sizes, which might cost marginal players
their jobs, while again reducing opportunities for young or unproven players to join a club.

There are also logistical challenges to implementing fully guaranteed contracts. The finances and operations of the NFL
and its clubs are greatly intertwined with the fact that NFL contracts have never been fully guaranteed. Since 1993, NFL
clubs have had to comply with a strict Salary Cap that necessarily influences the types of contracts clubs are willing to
offer, including the possibility of guaranteed compensation. Fully guaranteed contracts would be a fundamental and monu-
mental alteration to the current business of the NFL that, at a minimum, would require a gradual phasing in process.®

It is possible that a rate of guaranteed contracts less than 100% but more than the current 44% is also optimal. Given the
varying factors to be weighed and considered, it is not clear what percentage of guaranteed compensation would maximize
player health for the most NFL players.

Clearly this is a complex issue, with the potential for substantial unintended consequences. Thus, we recognize the likely
health value of guaranteed contracts, while simultaneously recognizing that it may not be the right solution for all play-
ers. Importantly, as discussed above, players who value a contractual guarantee over potentially higher but uncertain
compensation may negotiate for that protection individually, as many currently do. Moreover, we expect that other

ab For example, one rule that would likely have to be removed is the NFL's requirement that clubs deposit into a separate account the present value, less $2 million, of guaranteed
compensation to be paid in future years. 2011 CBA, Art. 26 § 9. Former NFL club executive Andrew Brandt believes clubs “hide behind” the funding rule to avoid guaranteeing
player compensation, and have been largely successful in doing so. Andrew Brandt, Supplemental Peer Review Response (Nov. 6, 2015).
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Recommendations Concerning Compensation — continued

recommendations made in this Report and, more importantly, our other Report, Protecting and Promoting the Health of
NEL Players: Legal and Ethical Analysis and Recommendations, including key recommendations related to the medical
professionals who care for players,®! if adopted, would make great strides toward protecting and promoting player health
such that guaranteed compensation would be less critical for that purpose.

Ultimately, we recommend further research into this question, including player and club perspectives, economic and actu-
arial analysis, and comprehensive consideration of the relevant trade-offs, ramifications, and potential externalities. In the
meantime, we note that the trend toward greater use of contractual guarantees can help promote individual player health
and allow individual negotiation by players based on their own goals and priorities.
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